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 In  regard to Second Amendment  issues, Sena tors should  ca refully 

consider  whether  Elena  Kagan will be a  Supreme Cour t  J ust ice like Hugo 
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Black. In  other  words, can  the J ust ice overcome a  prejudiced background and 

professiona l record in  order  to become a  J ust ice who will fu lly protect  

const itu t iona l r ights? 

 J ust ice Black cer ta in ly did so. In  Alabama, he had joined the Ku Klux 

Klan , and was elected to the U.S. Sena te as the Klan’s candida te . As a  

pract icing a t torney, he had engaged in vicious race-ba it ing in  the cour t room 

against  people of color .
1
 Yet  on  the Supreme Cour t , J ust ice Black vigorously 

enforced the const itu t iona l ru les, such  as the Equa l Protect ion  clause, against  

t rea t ing people of color  as second-class cit izens. He likewise staunchly 

defended the free speech , free press, a ssembly, and associa t ion  r ight  of civil 

r igh ts organiza t ions such  as the NAACP. Today he is r ight ly remembered as 

a  grea t  Supreme Cour t  J ust ice. 

 As we will deta il, there a re many items in  Ms. Kagan’s twent ieth  century 

legal record which  ra ise very t roubling concerns tha t  she would not  fu lly 

protect  the Second Amendment  r ights of Americans, bu t  instead would be 

willing to st retch  the law in  order  to promote oppressive an t i -gun laws and 

gun bans. 

 However , her  record in  the twenty-first  century a t  least  suggests the 

possibility of a  more open -minded a t t itude. Alexander  "Sasha" Volokh is an  

Assistan t  Professor  a t  Emory Law School. He a t tended Harvard Law School 

while Ms. Kagan was there. He reca lls:  

 

In  pa r t icu la r  ------ and despite her  presumably pro-gun-cont rol views (see 

the David Kopel post  below), she was a  good fr iend of the HLS Target  

Shoot ing Club, which  I founded in  Fa ll 2001 and was the president  of 

for  two years.
2
 

 

 There a re plen ty of law schools where the Dean would not  be ‘‘a  good 

fr iend’’ of a  Target  Shoot ing Club. While th is one piece of evidence about  

Dean Kagan is not  conclusive, it  does suggest  tha t  Sena tors tha t  there is a t  

least  a  possibility tha t  her  a t t itude towards gun owners, firea rms 

organiza t ions, and the Second Amendment  has changed since the twent ieth  

century. 

                                                           
1
 STEVE SUITTS, HUGO BLACK OF ALABAMA: HOW H IS ROOTS AND EARLY CAREER SHAPED THE 

GREAT CHAMPION OF THE CONSTITUTION  (2005). 
2
 Sasha  Volokh , My own Kagan  experience, THE VOLOKH CONSPIRACY weblog, May 11, 2010, 

4:43 pm, h t tp://volokh .com/2010/05/11/my-own-kagan-exper ience/. He a lso notes tha t  Kagan , 

before becoming Dean , served as a  cordia l modera tor  for  a  gun  cont rol deba t e held a t  

Harvard Law Sch ool. 

http://volokh.com/2010/05/11/were-bending-the-law-as-far-as-we-can-to-ban-an-entirely-new-class-of-guns-kagan-wrote-the-clinton-ban-on-gun-imports/
http://volokh.com/2010/05/11/my-own-kagan-experience/
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 If and only if her  a t t itude as a  J ust ice were dramat ica lly different  from 

her  ea r lier  record on  gun issues------as Deputy White House Counsel and as a  

Supreme Cour t  clerk, would there be reason  to hope tha t  a s a  Supreme Cour t  

J ust ice, she would fu lfill her  duty to respect  and protect  Second Amendment  

r ights.  

 The unfor tuna te lesson  of the confirmat ion  of J ust ice Sotomayor  is tha t  

Sena tors who ca re about  the Second Amendment  cannot  rely on  pla t itudes 

about  ‘‘set t led law’’ or  even  direct  promises t o abide by Heller. Before th is 

Commit tee, Ms. Sotomayor  decla red, ‘‘I understand the individua l r ight  fu lly 

tha t  the Supreme Cour t  recognized in  Heller .’’ And, ‘‘I understand how 

impor tant  the r ight  to bear  a rms is to many, many Americans.’’  

 To the Sena te J udiciary Commit tee, J ust ice Sotomayor  repea tedly averred 

tha t  Heller is ‘‘set t led law.’’ The Associa ted Press repor ted tha t  Sen . Mark  

Uda ll ‘‘sa id Sotomayor  told h im dur ing a  priva te meet ing tha t  she considers 

the 2008 ru ling tha t  st ruck down a  Washington , D.C., handgun ban  as set t led 

law tha t  would guide h er  decisions in  fu ture cases.’’
3
 

 Yet  on  J une 28, 2010, J ust ice Sotomayor  joined J u st ice Breyer’s 

dissent ing opin ion  in  McDonald  v. Chicago, and announced tha t  Heller was 

wrongly decided and should be over -ru led. Apparent ly her  t rue belief was not  

wha t  she told th is Commit tee, bu t  instead: ‘‘In  sum, the Framers did not  

wr ite the Second Am endment  in  order  to protect  a  pr iva te r ight  of a rmed self 

defense.’’
4
 

 So by ‘‘set t led law,’’ nominee Sotomayor  seems to have meant  ‘‘not  set t led; 

should be over turned immedia tely.’’ 

 Accordingly, sta tement s from Ms. Kagan about  Heller being ‘‘set t led law’’ 

provide not  an  iota  of a ssurance tha t  a s a  J ust ice she would suppor t  Heller, 

ra ther  than  a t tempt  to elimina te it .  

 Evidence of a  host ile a t t itude towards the Second Amendment  can  be 

found sta r t ing a t  the beginning of her  lega l ca reer . 

 Adding to concerns is tha t  her  answer  to th is Commit tee on  J une 29 about  

the infamous NRA/KKK com par ison  was incomplete and somewhat  

misleading. 

 

‘‘Not sym path e tic ’’ to  Secon d Am en dm en t c la im . S andidge v. United  

S tates, 520 A.2d 1057 (D.C. 1987), cert. denied , 484 U.S. 193 (1987), held tha t  

                                                           
3
 J u lie Hir schfeld Davis, S otom ayor’s stance on  gun  righ ts prom pts questions , ASSOCIATED 

PRESS, J une 12, 2009. 
4
 McDon ald v. Chicago, 561 U.S. __, slip op. a t  31 (2010) (Breyer , J ., dissen t ing).  
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the Second Amendment  only protect s ‘‘collect ive’’ r igh ts and not  individua l 

r ights , and upheld D.C.’s handgun ban . As clerk for  J ust ice Thurgood 

Marsha ll, Kagan recommended aga inst  Supreme Cour t  review with  the 

comment : ‘‘Pet it ioner’s sole content ion  is tha t  the Dist r ict  of Columbia ’s 

firea rms sta tu tes viola te h is const itu t iona l r ight  to ‘keep and bear  Arms.’ I’m 

not  sympathet ic.’’ 

 District of Colum bia v. Heller , 128 S. Ct . 2783 (2008), resolved tha t  the 

r ight  is indeed individua l and invalida ted the Dist r ict ’s handgun ban .  The 

dissents in  tha t  case reflect  the cont inued lack of sympathy by some for  the 

view tha t  ‘‘the r ight  of the people to keep and bear  a rms ’’ refer s, a s do the 

F irst  and Four th  Amendments, to a  r ight  of a ll individua l American’s . 

 Obviously the phrase ‘‘I’m not  sympathet ic’’ expressed Kagan’s persona l 

views. It  cannot  be brushed off a s a  clerk express ing her  J ust ice’s views. 

 Unfor tuna tely, evidence of prejudice a lso appears much la ter  in  Ms. 

Kagan’s ca reer .  

 

Com parin g th e  NRA an d th e  KKK as  ‘‘Bad gu y orgs .’’ In  a  March  1996 

document  on  the proposed Volunteer  Protect ion  Act , Kagan expressed 

concern  to J ust ice Depar tment  At torney Fran  Allegra  tha t  ‘‘Bad guy orgs’’ 

like the Na t iona l Rifle Associa t ion  and the Ku Klux Klan might  be protected 

from lawsuit s.
5
 Allegra  assured Kagan that  the NRA and KKK would not  

qua lify, since they a re not  on  the IRS list  of non-profit s; Allegra  added: ‘‘We 

probably need to be ca reful about  suggest ing ‘bad’ organiza t ions will qua lify 

for  the provision  bill as it  would suggest  we a re a llowing ‘bad’ organiza t ions 

to qua lify for  t ax-exempt  sta tus.’’
6
  

 The compar ison  is out rageous and malicious. There is a ll the difference in  

the wor ld between a  civil r igh ts group tha t  is a  polit ica l opponent  of the 

current  president ------and an  organiza t ion  crea ted for  t er ror ism and racia l 

oppression  

 The White House explana t ion  of the sta tement  was implausible. 

According to the Washington  Post : 

 

Here’s the White House version  of events. At  the t ime, two separa te 

th ings were going on  simultaneously. First , Clin ton  officia ls were 

concerned tha t  the proposa l would make it  tougher  for  vict ims of gun 

                                                           
5
 Box 70, Folder  6, p. 4. References a r e to h t tp://www.clin ton libr ary.gov/t extua l-

KaganDPC.h tm . 
6
 Id . a t  19. 

http://www.clintonlibrary.gov/textual-KaganDPC.htm
http://www.clintonlibrary.gov/textual-KaganDPC.htm
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violence to pursue liability cla ims. Officia ls viewed the bill a s a  major  

giveaway to the gun indust ry and the NRA. As par t  of ana lyzing the 

impact  in  this a rea , Clin ton  lawyers looked a t  how it  would benefit  the 

NRA. 

 

In  a  second, separa te development , Democra t ic members of Congress were 

worr ied tha t  the act  could protect  the KKK and other  ha te groups from 

liability. Sena t or  Pa t r ick Leahy branded it  the ‘‘KKK protect ion  act .’’ Tha t  

prompted Clin ton  lawyers to ana lyze how it  would impact  such  groups -- 

the KKK included.
7
 

 

 If we hypothesize that  th is explana t ion  is t ru thful, it  would revea l legal 

incompetence. The Volunteer  Pr otect ion  Act  was to protect  volunteers. It  

obviously had noth ing to do with  ‘‘the gun indust ry’’------which  like other  

indust r ies, uses pa id employees, not  volunteers.
8
 

 Accordingly, the 2010 White House explanat ion  about  Kagan’s comment  is 

not  credible. Ms. Kagan is obviously in telligent  enough to know the difference 

tha t  a  volunteer  protect ion  bill (which  might  protect  the NRA, since the NRA 

has many volunteers) would not  protect  ‘‘the gun indust ry.’’ 

 Before th is Commit tee, Ms. Kagan provided an  en t irely different  answer . 

The very existence of sh ift ing explana t ions ra ises ser ious concerns about  

veracity.  

 She told Sena tor  Kyl tha t  the NRA and KKK line was merely her  nota t ion  

of something tha t  someone h ad told her  on  the telephone. This could perhaps 

be t rue for  one specific document . But  a  different  document , from Ms. Allegra , 

                                                           
7
 Greg Sargen t , Th e P lum Line, Washington  Post online, J une 18, 2010; 3:21 PM ET, 

h t tp://voices.wash ingtonpost .com/plum -lin e/2010/06/la test_a t t ack_on _kagan_sh e_com.h tml. 
8
 Severa l year s la t er , th er e was a  bill in t roduced which  actua lly was cr it icized ‘‘as a  major  

giveaway to the gun  indu st ry and th e NRA.’’ The bill protect ed th e gun  indust ry from 

lawsuits which  h ad been  filed some big-city mayors, sta r t ing in  la t e 1998. Eventua lly, tha t  

bill was enacted as the 2005 Protect ion  of Lawful Com merce in  Arms Act . Because some 

municipa lit ies had su ed firearms t r ade associa t ion s, like th e Na t ional Shoot in g Spor t s 

Founda t ion , th e bill inclu ded lawsuit  protect ion  for  firearms bu sin ess a ssocia t ions, a rguably 

including the NRA. 

 We kn ow tha t  Kagan’s comments cou ld not  be abou t  th e PLCAA, which  a s of 1996 had 

not  even  been  in t roduced.  

 As of 1996, Congress was consider ing a  broad produ ct  liability r eform bill (Gor ton -

Rockefeller ). Conceivably, tha t  bill might  have been  cr it icized a s ben efit t ing th e gun  

indust ry, bu t  it  would n ot  have benefit ed th e NRA.  

 The cur r en t  White House spin  makes n o sen se, since th e subject  lin e  of th e Allegra  memo 

it self is ‘‘Char it ies Bill,’’ and the char itable volun teer  bill is the on ly dr aft  th a t  is included in  

the folder . Kagan  had separa t e, extensive files on  product  liability legisla t ion .  

http://voices.washingtonpost.com/plum-line/2010/06/latest_attack_on_kagan_she_com.html
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makes it  clea r  tha t  it  was Kagan who was inst ruct ing Allegra  specifica lly to 

look up the non-profit  sta tus of the KKK and the NRA.
9
 

 It  appears tha t  neither  the White House version  nor  the Kagan version  of 

the story provides a  fu ll and credible explana t ion  of wha t  happened. Thus, it  

may be reasonable consider  the remark according to the na tura l meaning of 

the words: reflect ing a  na rrow-minded, mean -spir it ed, and very prejudiced 

animosity towards America ’s oldest  civil r igh ts organiza t ion . 

 It  is unfor tuna tely t rue tha t  a  person  whose en t ire life has been  spent  in  

Manha t tan , Cambridge, Chicago, and Washington  may have a  very pa rochia l 

and ill-informed view of the NRA. J ust  a s a  person  who in  the first  ha lf of the 

twent ieth  century had only lived in  Clin ton , Mississippi; Ha t t iesburg, 

Mississippi; Clin ton , Alabama; and Muscle Shoa ls, Alabama , might  have a  

very inaccura te and prejudiced view of the NAACP. 

 Some judges overcome a  na rrow background, but  some do not . 

 It  is wor th  not ing that  Kagan’s twinning of the NRA and the KKK reflect s 

a  profound ignorance of some impor tant  pa r t s of our  na t ion’s h istory.  

 The President  who decimated the first  Ku Klux Klan  was Ulysses S. 

Grant . He signed the Ant i-Ku Klux Klan Act  in  1871 (par t s of which  survive 

today as 42 U.S.C. §§ 1983 and 1985-86). In  a  repor t  to Congress the 

following year , P resident  Grant  descr ibed par t s of th e South  as 

 

 under  the sway of powerful combina t ions popula r ly known as 

‘‘Ku-Klux Klans,’’ the objects of which  were, by force and ter ror , 

to prevent  a ll polit ica l act ion  not  in  accord with  the views of the 

members, to deprive colored  citizens of the right to bear arm s and 

of the r ight  to a  free ba llot , to suppress schools in  which  colored 

cit izens were taught , and to reduce the colored people to a  

condit ion  closely akin to tha t  of slavery . . . .
10

 

 

Carrying out  h is const itu t ional duty to see tha t  the laws be  fa ithfully 

executed, President  Grant  devoted substant ia l federa l resources ------including 

the milit a ry------to suppressing th e domest ic ter ror ist  organiza t ion . 

 After  having been  twice elected P residen t  of the United Sta tes, Ulysses 

Grant  was la ter  elected President  of the Na t ional Rifle Associa t ion , serving in  

1883 as the NRA’s eighth  President . 

                                                           
9
 Fran  Allegra  to Elena  Kagan , March  27, 1996, KCL 0090586 (‘‘For  now, I th in k we n eed to 

be cau t ious in  picking examples of organ iza t ions. If you  have oth er  names you  want  me to 

run  down in  th e Cumula t ive List , I wou ld be glad to check them out .’’) 
10

 Ex. Doc. No. 268, 42nd Cong., 2d Sess. 2 (Apr il 19, 1872) (emph asis added).  



7 
 

 F rom the NRA’s  founding in  1871, n ine of the NRA’s first  t en  presidents 

were h igh-ranking Union  officers dur ing the Civil War .  

 The NRA has a lways stood up for  civil r igh ts, including the r ight  to keep 

and bear  a rms without  regard to race, color , or  creed. The h istor ic role of the 

KKK was to depr ive Afr ican  Americans of th is r ight . 

 The cofounder  of the NRA was Genera l Ambrose Everet t  Burnside, who 

had recent ly fin ished two terms as Governor  of Rhode Island. As a  Union 

Genera l, he had been  a  leader  a t  in tegra t ing the freedmen in to combat  roles. 

As the Providence J ournal la ter  put  it , Burnside was ‘‘One of the first  of the 

regula r  a rmy officers to approve hear t ily of Mr. Lincoln’s emancipa t ion  

policy, he was a lso one of the first  to favor  the a rming of black t roops, and one 

of the most  successful in  t ra ining them for  act ion .’’
11

 

 After  founding the NRA, Burnside was elected Sena tor  from Rhode Island. 

He fought  against  racia l segrega t ion in  the milit a ry, and proposed th a t  West  

Poin t  adopt  an  a ffirmat ive act ion  admissions plan  for  blacks. 

 The sixth  NRA President , Genera l Winfield Scot t  Hancock, was na t ionally 

extolled as ‘‘the hero of Get tysburg.’’ As Democra t ic nominee for  U.S. 

President  in  1880, he had lost  the popula r  vote by less than  10,000 votes, and 

if he had won the swing sta te of New York, he would have won the electora l 

vote. Hancock was remarkable for  h is t ime, a lways t rea t ing black people as 

equa ls, even  before the Civil War . In  1880, Hancock led a  na t iona l campaign  

to vindica te a  black cadet  a t  West  Poin t  who had been  a t tacked by some 

white cadets, bu t  whom the West  Poin t  administ ra t ion  cla imed had in jured 

h imself. 

 The NRA’s Art icles of Incorpora t ion  omit ted something tha t  was common 

for  other  spor t ing organiza t ions a t  the t ime: a  racia l exclusion  clause. In  

cont rast  to many other  organiza t ions and clubs crea ted in  the la te 19
th
 and 

ea r ly 20
th
 cen tur ies------such  as the U.S. Lawn Tennis Associa t ion , the 

Professiona l Golf Associa t ion , the New York Athlet ic Club (for  t rack and 

field), and the Amateur  Athlet ic Un ion  (same), the NRA welcomed members 

and a th letes of every race. 

 The NRA was the governing body for  the spor t  of r ifle shoot ing, and 

eventua lly became the governing body for  a lmost  a ll the shoot ing spor t s. In  

th is way, the NRA set  a  good example of racia l in tegra t ion  and equa lity for  

the millions of Americans who par t icipa ted in  the shoot ing spor t s. Even 

                                                           
11

 Quoted in  BEN PERLEY P OORE , THE LIFE AND PUBLIC SERVICES OF AMBROSE E. BURNSIDE : 

CITIZEN , SOLDIER, STATESMAN 265 (Providence: J .A. & R.A. Reid, 1882) (ava ilable on  

GoogleBooks). 
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dur ing the worst  of J im Crow, a  NRA match  was one place where blacks and 

whites were exact ly equa l, and where skin  color  did not  mat ter .  

 In  the very segrega ted Washington , D.C., of the 1930s and 1940s, the 

shoot ing range a t  NRA Nat iona l Headquar ters was the only in tegra ted place 

where a  young black man could go and feel fu lly welcome. At  least  tha t  was 

the exper ience of Richard Atkinson, a  black man who grew up in  the Dist r ict  

dur ing those years, and who was la ter  was elected a  director  of the Na t iona l 

Rifle Associa t ion . 

 The NRA’s cont r ibut ions to America  a re not  limited to racia l equa lity. The 

NRA has inst ructed millions of Americans how to handle guns sa fely and 

responsibly. Since the 1980s, the NRAs ‘‘Eddie Eagle’’ program has taught  

over  ten  million  ch ildren  tha t  if they see a  gun, ‘‘Stop! Don’t  touch! Leave the 

area . Tell an  adult .’’ The NRA has t ra ined much of the na t ion’s police, and 

many of the na t ion’s police t ra iners. Eight  U.S. Presidents have been  NRA 

members------probably more than  of any other  civic organizat ion  in  the United 

Sta tes.
12

  

 After  World War  II, President  Harry S. Truman thanked the NRA: 

 

Dur ing the war  just  ended, th e cont r ibut ions of the Associa t ion  

in  the mat ter  of small-a rms t ra in ing a ids, the na t ion -wide pre-

induct ion  t ra in ing program, the recru it ing of exper ienced small -

a rms inst ructors for  a ll branches of the a rmed services, and 

technica l advice and assistance t o Government  civilian  agencies 

a iding in  the prosecut ion  of the war ------a ll cont r ibuted freely and 

without  expense to the Government ------have mater ia lly a ided our  

war  effor t .
13

 

 

 Vilely equat ing the Na t ional Rifle Associa t ion  of America  and the Ku Klux 

Klan  might  be fash ionable in  the bigoted confines of an  Upper  West  Side 

cockta il pa r ty in  Manha t tan . But  no one who present ly holds such  beliefs 

could be fit  to serve on  the Supreme Cour t . Nor  could someone who equa ted 

other  honorable civic organiza t ions (such  the NAACP, ACLU, or  AFL-CIO) to 

the Klan . 

                                                           
12

 With  th e except ion  of th e Boy Scout s, wh o au tomat ica lly make the cur ren t  U.S. Pr esiden t  

in to the Honorary Boy Scouts Presiden t .  
13

 Repr in t ed in  Federal Firearm s Legislation: Hearings Before the S ubcom m ittee to Investigate 

J uven ile Delinquency of th e Com m ittee on  the J ud iciary , Unit ed Sta tes Sen ate, 90th  Cong. 

484 (1968). 
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 Does na rrow-mindedness have legal consequences? The record shows tha t  

it  does.  

  

Draftin g  Clin ton 's  1997 order ban n in g im port of rifle s  th at h ad been  

con s idered  ‘‘sporting ’’ an d im portable  s in ce  1968.  

 In  1994, Congress enacted a  temporary (10-year) ban  on  so-ca lled ‘‘assault  

weapons.’’ The manufacture and impor t  of new ‘‘assault  weapons’’ was 

banned.
14

 In  1990, Congress had enacted a  different  sta tu te to prevent  the 

domest ic assembly from foreign  par t s of guns tha t  President  Bush  had 

banned from impor ta t ion  in  1989. Thus, Congress  had clea r ly defined wha t  

was a  non-impor table ‘‘assault  weapon .’’ 

 However , a  more genera l law, t he Gun Cont rol Act  of 1968 requires tha t  

to be impor table, firea rms must  be ‘‘par t icu la r ly su itable for  or  readily 

adaptable to spor t ing purposes.’’
15

  

 When the Bureau  of Alcohol, Tobacco and F irea rms was crea ted in  1968, 

it  took up the duty of determining which  guns were impor table. Under  the 

BATF cr iter ia , the impor t  of many spor t ing r ifles was a llowed. Although 

some r ifles have a  cosmet ic milita ry appearance, the BATF cr iter ia  focused 

on  the guns’ funct ion . 

 Dissa t isfied tha t  firearms impor ters were st r ict ly complying with  the 1990 

and 1994 sta tu tory defin it ions of ‘‘assault  weapons,’’ P resident  Clin ton  wished 

to ban  more gun impor t s. So he sidestepped Congress, decreed a  suspension  

of impor t  permits, and ordered a  new study by BATF with  the foregone 

conclusion  tha t  the targeted firea rms would no longer  be considered 

‘‘spor t ing’’ and hence not  impor table.
16

 

 Democra t ic Sena tor  Pa t  Leahy, who was then  the ranking member  of the 

Sena te J udicia ry Commit tee, wrote to President  Clin ton  tha t  he ‘‘st rongly 

believes tha t  using a  President ia l direct ive to avoid the normal legisla t ive 

process regarding any changes to the assault  weapons ban  is the wrong way 

to go.’’
17

 

 In  response to a  quest ion  from Sena tor  Russ Feingold on  J une 29, Ms. 

Kagan sa id tha t  her  gun cont rol work with  President  Clin ton  ‘‘actua lly 

bipa r t isan  suppor t  here in  Congress.’’ At  least  in  regard to the impor t  ban , 

th is was not  accura te. The very reason  for  imposing the ban  

                                                           
14

 18 U.S.C. §§ 921(a)(30) (defin it ion), 922(v) (proh ibit ion).  
15

 18 U.S.C. § 925(d)(3). 
16

 Presiden t  Clin ton’s Memorandum for  th e Secr et ary of th e Treasury, Su bject : Impor ta t ion  of 

Modified Semiau toma t ic Assau lt -Type Rifles, Nov. 14, 1997. 
17

 http://rpc.senate.gov/releases/1998/importban-kf.htm. 
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administ ra t ively------for evading wha t  Senator  Leahy ca lled ‘‘the normal 

legisla t ive process’’------was the absence of congressiona l suppor t .  

 As requested by Clin ton , Char les F .C. Ruff and Elena  Kagan worked on  

dra ft ing the ban  direct ive.
18

 

 The direct ive is filled with  exaggera ted rhetor ic about  wha t  it  

mischaracter ized as ‘‘Assault -Type Rifles.’’ (Under  the proper  technica l 

defin it ion , an ‘‘assault  r ifle’’ is a  select ive-fire weapon capable of fu ll 

au tomat ic fire.
19)

 The Kagan-Ruff direct ive sta tes: ‘‘A recent  let ter  from 

Sena tor  Dianne Feinstein  emph asized aga in  tha t  weapons of th is type a re 

designed not  for  spor t ing purposes but  for  t he commission  of cr ime.’’
20

  

 This was pa tent  nonsense. It  might  be ser iously believed by someone who 

had no exper ience with  America ’s broad culture of hunt ing and ta rget  

shoot ing. But  every one of the 58 banned guns was used in  ta rget  

compet it ions. Some had names like ‘‘Hunter ’’ or  ‘‘Spor ter .’’ 

 The not ion  tha t  respectable European  spor t ing gun companies, some of 

which  have been in  business for  centu r ies, were ca ter ing to a  supposed 

American  market  of cr imina ls by selling them expensive r ifles was r idicu lous.  

 This kind of rhetor ic defames the millions of law-abiding Americans who 

purchased and own such  r ifles for  lawful purposes. 

 To Sena tor  Feingold, Ms. Kaga n sa id tha t  her  White House work was ‘‘to 

keep guns out  of the hands of cr imina ls, to keep guns out  of the hands of 

insane people.’’ Not  so, in  regards to the r ifle ban . The ban was not  directed to 

improving background checks, or  cracking down on  the black m arket . The 

ban  kept  guns out  of the hands of law-abiding American  cit izens. 

 As directed, BATF cla imed tha t  the r ifles had become, overn ight , no 

longer  ‘‘par t icu la r ly su itable for  or  readily adaptable to spor t ing purposes.’’ 

The basis for  th is new asser t ion  was tha t  BATF solicited  comments from 

hunt ing guides, and found tha t  the guns were ra rely recommended for  

                                                           
18

 Memorandum for  the Presiden t , Nov. 13, 1997. (Box 9, folder  3, p. 70.) References a re to 

h t tp://www.clin ton library.gov/textua l-KaganDPC.h tm. 
19

 ‘‘Assault  r ifles a r e shor t , compact , select ive-fire weapons . . . . Assau lt  r ifles . . . a re capable 

of deliver ing effect ive fu ll au tomat ic fire . . . .’’ HAROLD E. J OHNSON , SMALL ARMS 

IDENTIFICATION & OPERATION GUIDE --- EURASIAN COMMUNIST COUNTRIES 105 (Defense 

In telligence Agency 1980). 
20

 So-ca lled a ssau lt  weapons ‘‘were used in  on ly a  sma ll fract ion  of gun  cr imes pr ior  to the 

ban : abou t  2% according to most  studies and no more th an  8%. Most  of th e AWs used in  

cr ime are assau lt  pistols r a ther  than  assau lt  r ifles.’’ Chr istopher  S. Koper , An  Updated  

Assessm ent of the Federal Assault Weapons Ban: Im pacts on  Gun Markets and  Gun Violence, 

1994-2003 (Repor t  to th e Nat ional In st itu t e of J ust ice, U.S. Dep’t . of J ust ice 2004), a t  2. Th e 

firearms a t  issu e h ere were not  even  defined as ‘‘assau lt  weapon s.’’ 
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hunt ing t r ips.
21

 As if the only gun tha t  is a  ‘‘spor t ing’’ gun  is one used by 

people who can  a fford to take t r ips with  a  professiona l guide. This is 

economic snobbery in  the ext reme------ra ther  like cla iming tha t  the only foods 

permissible for  human consumpt ion  a re those which  a re the favor ites of 

professiona l chefs. 

 In  a  minor ity of sta tes, hunt ing is not  a llowed with  magazin es holding 

more than  ten  rounds.
22

 So therefore Kagan and the Clin ton  administ ra t ion  

cla imed tha t  r ifles which  accept  detachable clips tha t  can  hold more than  ten  

rounds a re not  ‘‘spor t ing.’’  

 But  in  fact , magazines of more than  ten  rounds a re commonly used for  

many ta rget  shoot ing spor t s and compet it ions, and a re required in  some, as 

extensive evidence showed. 

 Besides, even  if we presume tha t  hunt ing according to the rest r ict ive ru les 

in  a  minor ity of sta tes is the one and only firea rms spor t , the sta tu te says: 

‘‘par t icu la r ly su itable for  or readily adaptable to’’ spor t ing purposes.
23

 

 A legal cha llenge was brought ,
24

 but  ATF’s newly-minted applica t ion  of 

the spor t ing cr iter ia  was upheld under  the doct r ine of ‘‘deference’’ to agency 

exper t ise. S pringfield , Inc. v. Buck les , 292 F .3d 813 (D.C. Cir . 2002). The 

cour t  rejected the impor ter ’s content ion  tha t  ‘‘even if it s r ifles a re not  

‘pa r t icu la r ly su itable for’ ‘spor t ing purposes,’ they a re ‘readily adaptable to’ 

tha t  end because they can  accept  small magazines,’’ and accepted ATF’s view 

tha t  ‘‘par t icu la r ly su itable for  or readily adaptable to’’ meant  ‘‘par t icu la r ly 

                                                           
21

 Department of the Treasury Study on the Importability of Modified Semiautomatic Assault Rifles (April 
1998), http://www.atf.gov/publications/download/treas/treas-study-on-sporting-suitability-of-modified-
semiautomatic-assault-rifles.pdf.  
22

 For  example, for  deer  hun t ing with  a  r ifle, th e following 13 sta tes have a  magazine capacity 

rest r ict ion  of 10 or  less: Ar izona , Colorado, Flor ida , Main e, Maryland, Mississippi, Nevada , 

New Hampshir e, New York, Oklahoma, Oregon , Sou th  Dakota , and Vermont . 
23

 Emphasis added. The Fir earms Owner s’ Protect ion  Act  of 1986 amended 18 U.S.C. § 

925(d)(3) to sta t e tha t  ‘‘the Secr et ary sh a ll au thor ize a  firearm . . . t o be impor ted if th e 

firearm . . . is genera lly r ecognized as par t icu lar ly su itable or  r eadily adaptable to spor t ing 

purposes.’’ § 105, P .L. 99-308, 100 Sta t . 449, 459 (1986). FOPA’s ‘‘sha ll au thor ize’’ r eplaced 

‘‘may au thor ize’’ language from th e 1968 GCA. Th e old GCA had sa id th a t  ‘‘th e Secr et ary may 

au thor ize a  fir earm . . . to be impor ted . . . if the per son  im por t ing . . . the fir earm . . . 

establish es to th e sa t isfact ion  of th e Secr etary’’ th a t  the fir earm ‘‘is genera lly r ecognized a s 

par t icu lar ly su itable or  r eadily adaptable to spor t in g purposes.’’ FOPA passed the Senate 79-

15, with  30 Democra t s in  favor  and 13 opposed. Among the Democr a t ic sena tor s vot ing favor  

were J oe Biden , George Mitchell, J ohn  Glenn , and Al Gore. FOPA passed the Hou se 292 -130, 

with  Democra ts vot ing 131 in  favor  and 115 opposed. Hou se Democra ts wh o voted for  FOPA 

included Tom Lan tos, Tim  Wir th , Lee Hamilton , Dan  Glickman, J im Flor io, Mike Synar , 

Tom Dasch le, Tom Foley, and Les Aspin . Th e lead House spon sor , Harold Volkmer , was a  

Democr a t ; h e n ow serves on  th e NRA Board of Dir ector s.  
24

 See Br ief for  Appellan t , 2001 WL 36037956, and Reply Br ie f for  Appellan t , 2001 WL 

36037958. Halbrook was counsel for  appellan t . 

http://www.atf.gov/publications/download/treas/treas-study-on-sporting-suitability-of-modified-semiautomatic-assault-rifles.pdf
http://www.atf.gov/publications/download/treas/treas-study-on-sporting-suitability-of-modified-semiautomatic-assault-rifles.pdf
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su itable for  and  readily adaptable to’’ spor t ing purposes. Id . a t  818. The cour t  

accorded ATF discret ion  to deem  shoot ing compet it ions and ta rget  shoot ing 

as not  being ‘‘spor t ing purposes.’’ Id . 

 When  the ban  was announced, one of Kagan’s helpers in the White House, 

J ose Cerda  sta ted, ‘‘We are taking the law and bending it  a s fa r  as we can  to 

capture a  whole new class of guns.’’
25

 

 Mr . Cerda  was exact ly r ight . Kagan bent  the law to cla im tha t  ‘‘spor t ing’’ 

gun  use does not  include formal ta rget  shoot ing compet it ions, or  informal 

ta rget  pract ice. Kagan bent  the law to cla im tha t  ‘‘or ’’ means ‘‘and.’’ She 

banned 58 different  models of r ifles from the hands of law-abiding American  

cit izens.
26

 

 Her  lega l skills were impressive. She had very accura tely gauged how 

much the cour t s would let  her  get  away with . Which  was quite a  lot .  

 A Supreme Cour t  J ust ice has t remendous power  to ‘‘bend’’ the law. 

Without  over -ru ling Heller, a  fu ture Cour t  could bend the law so much tha t  

much of the Second Amendment  might  be eviscera ted. 

 As she accura tely told Sena tor  Feingold on  J une 29, 2010, the Supreme 

Cour t  will soon ha ve to set  a  standard of review for  Second Amendment  

cases, and provide more guidance about  wha t  types of an t i-gun laws a re 

unconst itu t iona l. 

 Of Ms. Kagan’s act ivit ies in  the Clin ton  White House took place before 

Heller was decided, but  the idea  that  the Second Amendment  guarantees a  

meaningful individual r ight  was well-known in  the la te 1990s.  

 Specific const itu t iona l provisions aside, one of the most  impor tant  jobs of 

the Supreme Cour t  is to stop Execut ive Branch abuses of power . Ignor ing a  

sta tu te which  says ‘‘or ’’------especia lly when the ‘‘or ’’ was inser ted for  the specific 

purpose of reducing the government ’s ability to ban  guns, is it self an  abuse of 

power . So is cla iming tha t  the sole standard for  ‘‘spor t ing’’ use of guns is the 

act ivity of people who pay for  professiona l guided hunts. 

 Ms. Kagan’s leading role in  the 1997 impor t  ban  ra ises very ser ious 

concerns tha t  a s a  J ust ice, she could turn  a  blind eye to Execut ive Branch 

abuses of the Second Amendment , and perhaps of other  r ights.  

 To her  credit , on  another  impor t  issue, Kagan did st ick to the pla in  

language of the law. The 1994 Cr ime Act  banned magazines holding more 

                                                           
25

 St eve Ber ry, Clin ton  Moves to Lim it Im port of Assault Guns , LOS ANGELES TIMES, Oct . 

22, 1997. 
26

 The list  of bann ed guns is  ava ilable a t  BUREAU OF ALCOHOL, TOBACCO, F IREARMS AND 

EXPLOSIVES,  FEDERAL F IREARMS REGULATIONS GUIDE 2005 (ATF pub. 5300.4, Sept . 2005), 

p. 167. h t tp://www.at f.gov/publica t ion s/download/p/a t f-p-5300-4.pdf.  

http://www.atf.gov/publications/download/p/atf-p-5300-4.pdf
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than  ten  rounds, but  only those ‘‘manufactured a fter  the da te of enactment ’’ 

in  1994.
27

 Despite tha t  clea r  language, BATF sought  to apply the ban  to all 

impor ted magazines. ‘‘The Depar tment  of J ust ice found tha t  th is [BATF’s] 

in terpreta t ion , which  was cha llenged in  two lawsuit s, was not  suppor table as 

a  mat ter  of law.’’
28

 

 The Clin ton  a rchives include a  BATF memo a rguing tha t  the law 

prohibited impor t  of the magazines ‘‘regardless of the da te of manufacture.’’ 

Kagan wrote: ‘‘Plain  language, guys.’’
29

 Indeed, the language was so pla in  tha t  

government  counsel would not  a rgue otherwise in  lit iga t ion . 

 

Su ggestion  of a  P res iden tia l dec ree  crim in alizin g  h an dgun  sa le s  if 

th e  Su prem e  Cou rt in validated  th e  federal m an date  th at State  and 

local law  en forcem en t con duct backgrou n d ch ecks .  

 Prin tz v. United  S tates, 521 U.S. 898 (1997), held tha t  Congress could not  

commandeer  Sta te and loca l Chief Law Enforcement  Officer s (CLEOs) to 

conduct  federa l background checks on  handgun purchaser s. The provision  of 

the Brady Act  so requir ing, 18 U.S.C. § 922(s)(2), was thus inva lida ted based 

on  pr inciples of Federa lism and the Tenth  Amendment . 

 After  ora l a rgument  but  before the decision  was handed down, the 

following memo appeared: ‘‘Based on  Elena’s suggest ion , I have a lso asked 

both  Treasury and J ust ice to give us opt ions on  wha t  POTUS [President  of 

the United Sta tes] could do by execut ive act ion  --- for  example, could he, by 

execut ive order , prohibit  a  FFL [Federa l Firea rms Licensee] from selling a  

handgun w/o a  CLEO cer t ifica t ion .’’
30

 

 Yet  the Brady Act  was very clea r  tha t  the only obliga t ion  of an  FFL to a  

CLEO was to provide not ice and a  copy of a  handgun t ransferee’s in ten t  to 

receive a  handgun. The FFL could then  sell gun  a fter  either : 1. Receiving 

author iza t ion  from the CLEO, or  2. After  five business days had passed.  18 

U.S.C. § 922(s)(1)(A). 

 The Brady Act  was writ ten  in  th is way for  the specific pu rposes of 

a llowing the handgun sa le if the CLEO had not  acted with in five business 

days. 

                                                           
27

 18 U.S.C. § 921(a)(31)(A). 
28

 ‘‘Impor ta t ion  of Large Capacity Ammunit ion  Feeding Devices,’’ undated. (Box 9, Folder  2, p. 

11.) 
29

 Box 6, Folder  12, p. 20. 
30

 Dennis K. Burke 03/17/9711:02:31 AM, Box 9, Folder  14, p. 27.  
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 To suggest  tha t  the President  might  forbid the gun sa le even  a fter  five 

business days had passed was flagrant ly cont ra ry to the direct  and clea r  

language of the Brady Act  it self.
31

 

 The best  in terpreta t ion  of the Kagan memo was tha t ------flout ing the law 

which  Congress had enacted specifica lly to set  the ru les for  handgun sa les ------

Kagan was asking for  a  sea rch  for  some other  law which  might  be bent  or  

st retched so tha t  the President  could cla im the unila tera l au thor ity to ban  

handgun sa les. And such  a  president ia l order  rea lly would have been  a  ban , 

since in  many jur isdict ions (including the en t ire sta te of Ohio) loca l law 

enforcement  chose to not  perform background checks.  

 In  some jur isdict ions, law enforcement  had no capability to perform the 

checks, even  if they wanted to. For  example, Sher iff Pr in tz was responsible 

for  a  Montana  county the size of Rhode Island. At  any given  t ime, there were 

only three sher iff’s depar tment  officers on  duty, including the Sher iff h imself. 

St retched th in , they had no t ime to conduct  invest iga t ions of a ll the handgun 

purchasers in  the county. 

 At  the worst , the Kagan query seems to assume an  ext raordinary power  of 

the President  to make law. The Supreme Cour t  noted in  the S teel Mills 

S eizure Cases: ‘‘In  the framework of our  Const itu t ion , the President ’s power  

to see tha t  the laws are fa ithfully executed refutes the idea  tha t  he is to be a  

lawmaker . . . .The first  sect ion  of the first  a r t icle says tha t  ‘All legisla t ive 

Powers herein  granted sha ll be vested in  a  Congress of the United Sta tes . . . 

.’’’
32

 With in  minutes of the ru ling, President  Truman complied by return ing 

the mills to their  owners. 

 In  cont rast , a s Ms. Kagan ant icipa ted the Prin tz decision , she began 

sea rching for  ways to evade the Cour t ’s decision , and the pla in  language of 

the law enacted by Congress. 

 

First  Am en dm en t 

                                                           
31

 In  Prin tz , th e Supreme Cour t  n ot  on ly inva lida ted the federa l command to CLEOs, bu t  

added tha t  th e sher iff was ‘‘prohibited from taking on  these federa l r esponsibilit ies under  

sta te law.’’ Prin tz, 521 U.S. a t  934 n .18. Non eth eless, Presiden t  Clin ton  wrote an  open  let t er  

to CLEOs na t ionwide urging them to con t inue to con duct  the checks. As counsel for  Sher iff 

Pr in tz, Steph en  Ha lbrook wrote to Presiden t  Clin ton  and At torn ey Gen era l Reno urging 

them to sta t e tha t  they were not  suggest ing tha t  CLEOs viola t e their  own Sta te laws. (See 

Box 9, Folder  10, p. 48.) A response was draft ed argu ing tha t  the CLEO ch ecks would be 

just ified as type of join t  federa l-sta te cr imina l invest iga t ion . The draft  was circu la t ed to 

Kagan  and other s bu t  never  sen t . (Box 9, Folder  10, p. 46 -47.) 
32

 Y oungstown S h eet & T ube Co. v. S awyer , 343 U.S. 579, 587-88 (1952). 
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 It  has been  often  and accura tely sa id tha t  the Second Amendment  cannot  

long endure without  a  robust  F irst  Amendment . Other  witnesses will t est ify 

about  Ms. Kagan’s record on  the F irst  Amendment , which  is much more 

extensive than  her  Second Amendment  record. 

 It  is clea r  enough, however , tha t  not  since Rober t  Bork has the Sena te 

J udicia ry Commit tee held hear ings on  a  Supreme Cour t  nominee with  a  well-

established record of favor ing substant ia l cont ract ion  of exist ing F irst  

Amendment  r ights. 

 

Con clu s ion  

 McDonald  v. Chicago was not  the end of the Second Amendment  story, 

but  the beginning of an  impor tan t  new chapter . With  guidance from the 

Supreme Cour t , lower  cour t s a ll over  the count ry will face many new 

quest ions under  the Second Amendment . Is it  const itu t iona l tha t  Illinois 

provides no lega l way for  a  cit izen  to ca rry a  firea rm in  public for  lawful 

protect ion? Tha t  Maryland has a  system for  grant ing handgun ca rry permits, 

bu t  tha t  in  pract ice a lmost  no-one except  the polit ica lly influent ia l is granted 

a  permit? Tha t  New York City takes many months to process applica t ions to 

possess a  handgun in  the home? Tha t  some Massachuset t s permits require 

tha t  a  gun  in  the home never  be loaded, even  in  self-defense? Tha t  in  New 

J ersey, it  is a  major  felony to take your  unloaded gun to a  fr iend’s home, and 

a llow him to examine the gun while you watch? Tha t  some jur isdict ions ban  

guns because of cosmet ic factors? Tha t  a  1971 convict ion for  mar ijuana  

possession  prohibit s a  woman in 2010 from possessing any firea rm, even  if 

she has led an  exempla ry life since 1971? Tha t  federa l law only a llows 

spor t ing gun impor t s, bu t  not  impor t s of guns which  a re well-su ited for  

lawful self-defense? 

 If some of these laws seem to Sena tors to be obviously unconst itu t iona l, it  

must  be remembered tha t  th e law can  be bent  and st retched; if a  

st ra ight forward sta tu te can  be st retched beyond it s pla in meaning so as to 

a llow an  execut ive order  banning 58 models of r ifles, the more genera l 

language of the Second Amendment  could be fa r  easier  t o bend. 

 Hugo Black showed tha t  despite a  nominee’s background, it  is somet imes 

appropr ia te to hope for  the best  ra ther  than  to fea r  the worst . P lease consider  

each  possibility ca refully for  Ms. Kagan. 

  


