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Jury Trial - 1/8/07

PROCEEDI NGS(9:20 a.m)

THE COURT: Good norning, everyone. Do the parties
wi sh to be heard before the jury conmes out?

MR. FAHL: Yes, Your Honor. As the defense did put on
a case and that case is now closed, | believe it's proper to
renew our Rule 29 notion for a judgnent of acquittal.

THE COURT: (Qoviously based upon all the evidence in
the record in this case, considering what |'ve heard in this
matter, the notion nust be deni ed.

MR. FAHL: Thank you, Your Honor. That is all

THE COURT: M. Haanstad?

MR. HAANSTAD: Your Honor, the governnent consi dered
the possibility of putting on a rebuttal case and has deci ded
not to.

THE COURT: Al right. So are the parties prepared to
argue at this tinme?

MR. HAANSTAD: Yes, Your Honor.

MR. FAHL: Yes, Your Honor.

THE COURT: Now, | did send out the instructions.
After further review and consideration | decided not to change
the one that we discussed yesterday concerning Section 924, so
that will remain in the instructions.

Al right?

MR. HAANSTAD: Yes, Your Honor.

MR. FAHL: Yes.
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Jury Trial - 1/8/07
Closing Argurent - Govermment

THE COURT: Bring out the jury.

(Jury in at 9:21 a.m)

THE COURT: Menbers of the jury, the evidence in this
case is closed. You will now hear final argunents.

M . Haanst ad?

GOVERNMENT CLOSI NG ARGUVENT

MR. HAANSTAD: Good norning, |adies and gentl enen.
There are two central issues for you to resolve in this case.
We touched on these during the opening argunent, and as you
probably noticed the evidence and testinony that was presented
yesterday was addressed primarily to these two issues. Those
two issues are:

One, whether d ofson's gun was a machi ne gun, that is,
whether it fired automatically. Keep in mnd again the
definition of a machi ne gun

And second, whether O ofson knew that his gun was a
machi ne gun or fired automatically at the time that he
transferred it to M. Kiernicki.

Now, if the answer to each of those questions is yes,
then you must return a verdict of guilty.

And you shoul d use those two issues when you're
del i berating, when you're considering the evidence and when
you're listening to the argunents today, as a type of filter,
that is, a filter by which you sift out evidence that doesn't

really have any bearing on these two issues, and also a filter
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Jury Trial - 1/8/07
Closing Argurent - Govermment

by which the evidence which does directly and substantially bear
on these two questions cones into your consideration.

| f you do that you'll find that sone of the testinony
that was presented yesterday really doesn't directly address
ei ther of these two issues.

The testinony and the evidence that did, however, bear
upon these two issues establishes beyond any reasonabl e doubt
that, again, M. dofson's gun was a machine gun, that is, it
fired automatically as defined by federal statute, and that
M. dofson knew that his firearmoperated in that way at the
time that he transferred it to M. Kiernicki.

As to the first question, that is, whether this gunis
a machi ne gun, again, throughout you should keep in mnd the
definition of a machi ne gun

And you're going to receive a packet of jury
i nstructions when you go back to deliberate and to consi der
these two issues. And in that packet of jury instructions,
about six pages fromthe back, there's a definition of "machi ne
gun.” And | provided it, and it should be on your nonitors.

Under federal statute, under the statute that
M. OAofson is charged wwth violating, Section 922(0) of Title
18, a machine gun is defined as: Any weapon which shoots, is
desi gned to shoot, or can be readily restored to shoot,
automatically nore than one shot, w thout manual rel oading, by a

single function of the trigger.
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Jury Trial - 1/8/07
Closing Argurent - Govermment

That is, if you have a gun, you pull the trigger once
and nore than one shot is fired, that firearmis a machi ne gun.

Now, the people who testified yesterday, who had
actually fired Exhibit 1, who had actually fired M. d ofson's
firearm all testified that when they did so, when they pulled
the trigger nore than one round was fired at a tine.

Robert Kiernicki testified that after he received the
firearmfromM. O ofson he noticed that the selector swtch
could nove into an unmarked third position

M. Kiernicki testified that when he noved the firearm
into that unmarked third position, it fired automatically; that
is, when M. Kiernicki noved the selector swtch into the
unmar ked third position and pulled the trigger once, nore than
one shot was fired.

Max Kingery testified. He's a firearns expert with
t he Bureau of Al cohol, Tobacco and Firearns. Like
M. Kiernicki, M. Kingery testified that when he fired this
firearmin a test fire, when he pulled the trigger once nore
t han one round was fired. That is, like M. Kiernicki
M. Kingery testified that fromhis personal firsthand
experience this firearmfired as a machi ne gun

And you all have seen a video tape of this firearm
being fired. That video tape clearly shows again that when you
pull the trigger once, nore than one round is fired.

The only testinony that was presented yesterday that
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Closing Argurent - Govermment

this firearmwas not a machine gun cane fromthe defendant's
W tness M. Savage, a person who has never fired Exhibit 1, and
a person who until yesterday had not even seen Exhibit 1.

Nor has M. Savage had any kind of formal training or
experience in firearns classifications. He's had no fornal
training or experience specifically in the conversion of AR-15s
to V-16s. And, again, keep in mnd, that's the conversion that
we're tal king about here.

Now, M. Savage may be of the opinion that Exhibit 1
is not a machine gun. But it's also clear that M. Savage
doesn't consider hinself bound by the |egal definition of
machi ne gun

You heard himtestify yesterday that it woul dn't
matter to himif he picked that gun up and pulled the trigger
once and 50 rounds cane out or 100 rounds canme out, he still
woul d not consider it a machi ne gun.

Wel |, how can that be under the definition that you
have of a machine gun? Again, that's the definition that
controls here, not any notion that M. Savage may have as to
what constitutes a machi ne gun.

A machine gun is specifically designed by statute and,
agai n, about six pages back -- six pages fromthe back of the
packet of the jury instructions you' re going to receive, that
definition is provided. And clearly, under the | egal definition

of "machine gun" that you're going to be asked to apply,
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M. Aofson's gun qualifies because, as M. Kingery testified,
as M. Kiernicki testified, and as you yourselves all saw in the
vi deo, when you pull the trigger once on that firearmnore than
one round is fired.

And again, you should consider all the evidence in the
case, but you should consider how that evidence fits together
That is, you should assess w tnesses' testinony against the
obj ective evidence that you received. You should assess expert
testinony, for exanple, against other expert testinony, other
W t ness testinony, and other physical evidence that you've seen.
And | think when you do that, you'll find that, clearly, this
weapon, that is Exhibit 1, the firearmthat M. O ofson
transferred to M. Kiernicki, qualifies as a machi ne gun

Now, as to the second issue, that is, M. Oofson's
know edge that his gun was a nmachine gun, that is, his know edge
that that particular firearmfired in such a way that when he
pul l ed the trigger once nore than one round is fired, some of
the evidence of M. O ofson's knowl edge in this regard cones
fromhis own words. Wile he was | oaning the gun to
M. Kiernicki, he told M. Kiernicki that he had fired it in
that unmarked third position and it fired automatically in the
past .

And when Kiernicki called Aofson after the Berlin
police had cone and tal ked to Kiernicki, when he was firing

Exhibit 1 automatically at the Conservation CAub in Berlin, when
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M. Kiernicki called M. Oofson to tell himthat, again,

M. d of son acknow edged that he had fired automatically in the
past, telling M. Kiernicki it's odd that the police would
approach you, | fired automatically at that sane Conservation
Club before and 1've never had any problemw th the police.

Moreover, M. O ofson is a person who clearly is
interested and know edgeable with respect to firearns broadly,
but also is interested in and know edgeabl e about mnachi ne guns,
machi ne gun parts, and the conversion of non-automatic firearns
into automatic firearns; nore specifically, the conversion of
AR-15s, like his firearm into automatically firing M- 16 machi ne
guns.

M. dofson told Agent Keeku that he knew how to
convert an AR-15 into an M-16 nmachi ne gun. And again, that's
the sanme conversion that took place with respect to this
firearm Again, M. Oofson told a federal agent that he knew
how t o make that conversion

Now, there were a nunber of exhibits that were entered
yesterday. And again, you should consider how these exhibits,
this docunentary evidence, for exanple, fits in with the
testinony that was provided.

Here we have a case where not only do we have a
firearmthat M. O ofson transferred to M. Kiernicki, an AR-15
that has M-16 parts and an AR-15 that with those NM-16 parts

fires automatically; and not only do we have a def endant,
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M. dofson, who is acknow edging to a federal agent that he
knows how to convert an AR-15 into an M-16, but, as you heard
yesterday, on M. O ofson's conputer there's evidence of his
ordering M-16 parts.

There's al so, on his conputer, a conversion nanual for
converting AR-15s to M-16 nmachine guns. And in that conversion
manual it describes the replacenent of AR-15 parts with M- 16
machi ne gun parts, the types of parts that M. 4 of son was
ordering. And, wth those M-16 nmachine gun parts installed in
the AR-15, in M. dofson's gun, that gun fires as an automati c.

Ladi es and gentlenen, there mght be a bit of an
inclination to consider a |ot of extraneous evidence that was
presented. But really, the evidence |'ve just laid out for you
is the evidence that shows beyond any reasonabl e doubt that when
M. OAofson transferred this AR-15 rifle to M. Kiernicki, the
firearmfired automatically; that is, it qualified as a machi ne
gun under the definition that you' re required to apply.

Mor eover, that evidence establishes that at the tine
that he transferred the machine gun to M. KiernicKki
M. dofson knew that that firearm operated as a machi ne gun

Based on all this evidence, |adies and gentlenen, the
United States asks that you return a verdict of guilty.

DEFENSE CLOSI NG ARGUMENT
MR. FAHL: Ladies and gentlenen of the jury, like

M. Haanstad, as you recall yesterday, | asked you to focus on
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Jury Trial - 1/8/07
Closing Argurent - Defense

two things, the same two things that M. Haanstad is asking you
to focus on: One, whether or not this is in fact a machi ne gun
and; two, if it is in fact a machine gun, whether or not

M. Odofson knewthis at the tinme he gave his AR-15

sem -automatic rifle to M. Kiernicki

When t hi nki ng about these questions we nust realize
that it's the governnent's burden to prove to you beyond a
reasonabl e doubt, and that M. O of son does not have to prove
that he is innocent. W are to presunme he is innocent unless
t he governnent can prove ot herw se beyond a reasonabl e doubt.

Looking first to whether this is a machine gun. W' ve
heard di scussions and differing opinions about things |ike:

Whet her soft or hard prinered amunition can nmake a
difference in a testing procedure;

The effect of using different anmunition calibers when
test firing a weapon;

Whet her this gun is firing nmultiple rounds on purpose,
or aresult of a condition called hamrer follow through or
firing pin bounce;

Whet her those are nmal functi ons;

The inportance of a bolt carrier or an auto sear when
we're classifying sonething as a nmachi ne gun

And while all these things are inportant and should be
consi dered, nost of this boils down to the sinple question: Do

we believe that the governnent has proven beyond a reasonabl e
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Jury Trial - 1/8/07
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doubt, beyond any doubt that M. O ofson's AR-15 sem -autonatic
rifle shoots or is designed to shoot nultiple rounds. Now
that's "shoot" in a present tense. That neans if it was a
machi ne gun that day it's a machi ne gun yesterday, it's a
machi ne gun today.

So the governnment is saying that if we take this gun
out today and take it to a firing range and we shoot it, it nust
act -- with any ammunition, it mnmust act |ike a nmachine gun; that
is, it nmust fire multiple rounds with a single pull of the
trigger. And we don't knowif it will do that.

Maybe if you put a certain type of amunition in, it
will, but maybe if you put a different kind, it doesn't, you'll
have a hamer follow and nothing will happen.

O maybe, you heard M. Savage say, maybe it wll even
bl ow up in your face.

Now, M. Haanstad and the governnent, they could have
taken us out to a firing range yesterday, and they could of had
us fire this gun to let you see in person howit fires with al
these different amunitions, but they didn't do that. And it's
their burden to prove to you that this is today in fact a
machi ne gun. |t just doesn't have to happen to have fired
mul ti ple rounds on a couple of occasions; it either is a machine
gun, or it's not, and it would need to do that today.

If there is any reasonabl e doubt as to whether that

gun woul d today in fact shoot nmultiple rounds with a single pul

195




09:36

09:37

09:37

09:37

09:38

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/8/07
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of the trigger, M. Oofson is not guilty, it's not a machine
gun, you don't get to the second step

But if you do, if you think, yeah, | think it would
fire today nmultiple rounds and act |ike a machi ne gun, the
governnent mnust prove that M. d ofson knew that; he knew it was
a machine gun, he knewit fired multiple rounds at the tinme that
he transferred this AR-15 sem -autonmatic. Wen he gave that to
M. Kiernicki, he had to know.

Now, for the governnment to neet this burden
M. d ofson nust have knowi ngly transferred it. And Judge
Clevert will instruct you that "know ng" neans that M. O ofson
knew that he was going to do it and was aware of the nature of
hi s conduct and did not act through ignorance, m stake, or
accident. In other words, M. O ofson nust have actually known
that at the tine he transferred his AR-15 to M. Kiernicki, that
it fired multiple rounds with a single pull of the trigger in
that third position.

If you -- if we believe that M. O of son was sinply
ignorant of the fact that it would fire this way in the third
position, or that he was negligent, even if he was negligent in
not discovering whether it would fire in this third position
multiple rounds with a single pull of a trigger, if he was
negligent in determ ning whether or not it was a machi ne gun,
he's not guilty. He couldn't have been knowi ng if he was

negligent. It couldn't have been knowing if he was ignorant.
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Now, the government wants us to think that M. d ofson
knew t hat he had a gun based on this manual on how to convert an
AR-15 into an M-16. It's Exhibit 9. You'll have it with you as
you del i berate.

And they want you to | ook at pages 10 and 11. Page 10
has sonme AR-15 parts, page 11 has sone NM-16 parts. And they
want to tell you that the manual sinply says, swap these out and
you have a machi ne gun

Vell, if it says that, that's a two-page nmanual, this
thing is big. Look at it. Look through the pages. Read it.
There's schematics, there is technical draw ngs. You would have
to have a machi ne shop to do sone of these alterations.

That's what the book is telling you how to do. Not
just swap out sone parts. And the evidence will show that
M. dofson, you heard, he didn't have any drill presses, he had
a couple tools for reloading guns or sone mnor repairs. This
wasn't a machi ne shop, and that's what's needed to convert an
AR-15 into an M-16

In fact, you heard Agent Keeku testify that
M. d ofson said, yeah, | probably know how to convert one, |
just don't have the skills. And those skills he was talking
about was the machining skills. You becone a gunsmth. [It's
not easy to do. And so, if he couldn't have the skills to do
it, he couldn't have converted it.

And again, just sinply swapping out these parts isn't
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enough because, although the governnent's expert thought that
there are only three of these individual parts, the trigger, the
selector, the hammer, were enough to declassify it as a machine
gun, M. Savage told you he talked to SGWA ynpic Arns, and they
did manufacture this gun with all four parts. He told you that.
And he spoke to them

And he also told you that there was a recall; that a
whil e ago they knew that there were sone mal functions so they
i ssued a recall because of these parts.

Now, again, there was no paraphernalia. This hard
copy that you have in front of you of Exhibit 9, of this howto
convert an AR-15 into an M-16, they didn't find that printed out
and sitting on his workbench. No, it was stuffed back in his
conputer in a folder, copied froma CD with hundreds -- you
heard about a whole CD of docunents that were downl oaded
i ncluding regul ations, schematics, all these other things that
were on that CD

This wasn't pulled out and separate and sonet hi ng that
M. d ofson was concentrating on. And you'll see that when you
| ook through that manual that the conversions they tal k about
weren't done to this gun. There was no auto sear. There was no
V-16 bolt carrier. And those are the things you need to convert
an AR-15 to an Iv-16.

So wi thout those, how woul d he have know edge t hat

this gun was going to msfire; that it was going to do this
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hanmmer foll ow and cause sonetines nmultiple firings, sonmetines
not ?

The governnment showed you anot her docunent on
converting SKS rifles fromsem -automatic to fully automatic
machi ne guns. Again, this was in with all this other stuff, and
he doesn't have an SKS rifle. | don't understand how it was
relevant. And you get to deci de what was rel evant.

I f you | ook at these other things. The e-nmails.

M. Haanstad told you, well, he tal ked about M 16 parts. Read
the e-mails. W tal ked about magazines and clip bags. W don't
tal k about selector switches. W don't talk about hamers. W
don't talk about triggers. And they don't show you any evi dence
that any of this was actually ordered or received. No future
conversations between the two parties. It was just an inquiry;
sonebody asking M. O ofson if he had V-16 parts.

Wiere's the confirmation that he did? Were is the
confirmation that they were shipped? Were's the confirmation
t hat he bought then? They searched his house, they searched his
basenent, they got all this stuff. Were were the V-16 parts
that they could bring in here to show you? They didn't have
them They aren't there.

Now, regarding M. Kiernicki and his testinony, he
talked to you that after three tinmes of going out he never noved
this to the third setting. It was only his fourth trip, he

asked M. d ofson what does this third setting do.
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Now, renmenber it was M. Kiernicki who asked
M. d ofson, what does this do? And while M. Kiernicki wasn't
quite clear, depending on who was asking the question, he gave
kind of a different answer. One of the answers was, well, yeah,
he did say that this was the position to fire a three-round
burst but it's mssing the part so don't -- M. QAofson told him
don't use it.

Well, if that's the case that's entirely consi stent
With this gun operating as a sem -automatic rifle, but having
the third position on the selector switch. [It's another way of
saying, hey, if you put it over there, you would need an extra
part, this auto sear to make it fire nmultiple rounds. It
doesn't have it so it doesn't work, don't use it.

And that shows -- that doesn't show that he has
know edge that this was a machine gun. In fact, | think it
shows the opposite, that maybe he thought it wasn't a nmachi ne
gun. |t wasn't.

And talking a little bit about the bullets that were
used. You know, whether it's hard priner or standard which you
use for hunting, you know, this is a mlitary style weapon, this
isn't a deer rifle. M. dofsonis inthe mlitary, you heard,
he's in the reserves. M. dofson, he knows to use mlitary
styl e ammmo.

And if he's doing all that, you heard the first test

the governnent took, it just had -- it's just a hamrer foll ow
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through, it didn't fire in that third position. And if that's
what M. A ofson is using, that's what he fires with, howis he
gonna know that you use the standard or soft prinered amunition
that it's going to fire nmultiple rounds? He's a mlitary guy,
he uses mlitary stuff.

M. Kiernicki also talked about, well, M. 4 ofson
told ne that, oh, he fires it automatically all the tinme, and he
never has any problemw th the police. WlIl, ask yourself this.
I f the police cane alnost imrediately after hearing automatic
fire when M. Kiernicki was firing, how cone they never cane all
these times M. O ofson was supposedly firing autonatically?
You know, maybe instead what M. O ofson told himwas, he says,
| fire that gun up there all the tine, | never have any
troubles. Maybe that's what he said.

Turning to the broader question, why woul d anyone
design a gun to nmal function? The experts testified, both said
that this is a hammer follow thing, it's striking the priner,
that's what's causing the extra -- the automatic action, the
machine gun firing, it's this hamer foll ow

But sonetines it works, sonetines it doesn't. If
you' re gonna design a machi ne gun, why woul d you desi gn one that
can jamafter three or five or seven rounds? It just doesn't
make sense.

And in the end, if you think of any of these

questions, any of them nakes sone sense to you, M. d ofson
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could not have know ngly transferred a nmachine gun. He couldn't
have known that his AR-15 | egal sem -automatic rifle would fire
like a machine gun in this third position. And if that's so,
M. dofson is not guilty.

Thank you.

MR. HAANSTAD: Your Honor, could we approach briefly?

THE COURT: Surely.

(At side bar on the record.)

MR. HAANSTAD: Judge, | just wanted to -- | think that
there was sonething of a msstatenent of the law, that is, this
notion that the machine gun has to fire automatically right now
t oday.

We spent quite a bit of tine focusing on the fact that
the relevant tinme period is when it was transferred. And, |
mean, | can of course point that out in rebuttal, but ny concern
is that if the jury gets to the point where they think, well,
these are two reasonable interpretations of the sane statute,
that woul d be incorrect.

MR. FAHL: The statute says shoots. It doesn't say
shots at one particular tinme, it says shoots. And to ne that
says this thing is or is not a machine gun. If it was a machine
gun at one point -- | think the governnent can't say it's a
machi ne gun today, yesterday it's not depending on what we do
it. It has to be either is or it isn't, and so "shoots" is

consistent with that theory.
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MR. HAANSTAD: But the first part of that statute says
not only shoots but al so designed or can readily be restored to
shoot .

MR. FAHL: Present tense. And the governnment can say
that -- they can argue that because it did yesterday it probably
wi |l today.

THE COURT: | think it's sufficient for you to argue
it. If you think I need to supplenent the instructions | wll
do so.

MR. HAANSTAD: (kay, thank you.

A JURCR  Yes.

(End of discussion at side bar.)

GOVERNVENT REBUTTAL ARGUVENT

MR. HAANSTAD: Ladies and gentl enen, the defense has
invited you to go down a nunber of paths that stray fromthe
straightforward central issues in this case, the first again of
which is, was M. dofson's gun a nachi ne gun?

Now, |'ve enphasized al ready that you should focus on
the definition that's provided. And if you do so, you see that
the statute covered not only as M. Fahl indicated a weapon t hat
shoots automatically nore than one shot -- and he's right,
that's witten in the present tense -- but there's no support in
that statutory definition for the notion that right as you, as
jurors, deliberate, we have to denonstrate to you that this

particular gun shoots automatically. Because the definition
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provi des that a machine gun is any weapon which not only shoots
but which is designed to shoot or can be readily restored to
shoot automatically nore than one shot with a single function of
the trigger

Now, the testinony that you ve heard with respect to
whether or not this firearmfires in that way covers a
relatively broad period of tine.

When the firearm again, was transferred to
M. Kiernicki, back in 2006, it fired automatically. And, in
fact, it fired automatically before that point again because
M. Oofson told M. Kiernicki that he had fired it in that
position before. And it wasn't as though M. d ofson sinply
told M. Kiernicki that it didn't work; he told himthat it
| ammed.

Wll, again, that's consistent with pulling the
trigger, having nore than one round expelled, and then the
weapon jamm ng. And that's what M. Kiernicki testified
happened.

Now, when M. Kingery did the test he pulled the
trigger once, it fired nore than one round and did not jam But
remenber, when M. Kiernicki was firing the firearm he was
firing non-automatic for about 100 to 120 rounds before he
switched to fully automatic and pulled the trigger and janmed.

And t he weapon had heated up while it was being fired

non-automatically, those 100 to 120 rounds, so when he fired
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automatically it jamred. Just like it fired automatically
when -- or, I"'msorry, just like it jamred after firing
automatically when M. O ofson had used the weapon.

Now, when M. Kingery did the test he didn't go
t hrough 100 to 120 rounds in non-automatic anmunition, or
non-automatic firing node before he conducted the test; that is,
the gun hadn't heated up yet. He just pulled the trigger. And
he did on one of the tests do a automatic test first -- or a
non-automatic test first. But it wasn't 100 to 120 rounds. It
wasn't |ike anything that was gonna heat up the gun to the
extent that M. Kiernicki did when he was using it.

And again, when M. Kingery did the test fires,
including the one that's on video that you've seen -- we didn't
take you to a test range yesterday but we attenpted to bring the
test firing range to you by video taping this, and in that video
tape you can see that when M. Kingery pulls the trigger once,
nore than one round is expelled, clearly satisfying the first
part of that definition of "machine gun" that |'ve asked you now
several times to focus on

But renenber, you don't necessarily have to stop there
according to this definition because it also, the definition
al so includes firearns that were designed to shoot or can
readily be restored to shoot automatically.

So again, under that definition there's no support for

the notion that every tinme you go out and fire this weapon it
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has to fire automatically. Sinply not consistent with the plain
| anguage of this statute which the court is going to instruct
you to foll ow.

Nor is there any support for the notion that you have
to use a particular type of amrunition when you fire the
firearm and that only if you use a specific type of amunition
and it fires automatically does it qualify as a nmachi ne gun.

Again, that particular requirenment, that any
particular type of ammunition be used, sinply is not included
wWthin this definition. And not only is not included, but it's
not consistent with this definition because, again, it covers
not only shoot but also which are designed or can readily be
restored to shoot autonatically.

Now, as | nentioned earlier, it's sonewhat tenpting to
sort of point by point discuss all of the evidence that cane
out, but the fear is that it's, again, gonna | ead you dowmn a
path that's really not -- right on this, right in connection
with the straightforward central issues that are presented in
this case.

But, to the extent that there's sone concern, for
exanpl e, that sonme kind of special ammunition was used in order
to induce this automatic fire, keeping aside, setting aside for
one mnute whether that matters even under this definition,
remenber the testinony was that the unique type of anmunition

that was used was the mlitary grade ammunition that O fi cer
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Kingery used in that first test fire that he did. That was the
nonst andard ammunition, the mlitary stuff.

Wen M. Kingery, on a subsequent test, used regul ar
standard commercially available civilian amunition, the type of
anmmuni tion that you would go out and buy at the sporting goods
store, and he popped that anmunition into Exhibit Nunber 1
Exhibit 1 fired automatically. It did so on the second test and
it did so again on this test that you ve seen and which you can
see agai n when you' re back deli berating.

Now, M. Fahl also nentioned the manual, that is,
Exhibit 9. And, again, you'll have this back with you so you
can go through it. Now, he made nuch of the fact that Exhibit 9
is multiple pages, and, in fact, | believe it's 31 pages. And
the inplication seenmed to be that sonehow you had to follow the
steps that are laid out in here frompage 1 all the way through
page 31 in order to convert a weapon into an automatic; that is,
in order to convert an AR-15 into an M- 16 machi ne gun.

But if you ook at this AR-15 to M-16 conversion
manual , you'll see that's not the case. It describes instead
mul tiple ways in which an AR-15 can be converted to an M- 16.

One of those ways that it describes is contained on
pages 10 and 11 of this book, and that is, the taking out and
di scarding of the AR-15 parts and the replacenent of themwth
V- 16 parts.

And again, M. Kingery testified that based on his
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extensive training, his extensive experience and his exam nation
of this particular firearm that if the four conponents that
were NV-16 conponents in this AR-15, four conponents which are
identified in this manual, if those four conponents are changed
from AR-15 conponents to NM-16 conponents, the result is going to
be that a weapon wll fire automatically.

And not only is that the case in a general sense, that
IS, wth respect to firearns in general, nore inportantly, for
pur poses of your deliberations, M. Kingery testified that was
the case with respect to this particular gun

And that's what your focus should be on. It shouldn't
be on this testinony about what m ght have happened in sone
hypot heti cal case. It shouldn't be about what's happened in
ot her cases. You're asked to decide whether or not this
particular gun fires automatically. And not only have you seen
it wwth your owm eyes fire automatically, but you' ve heard this
explanation as to why it fires automatically.

Now, there's also a bit of a danger, |I'mafraid, that
you' re gonna focus too nmuch on the possible nodifications
or performance of this gun. There's no requirenent that you
find that M. O ofson hinself perfornmed the nodifications that
converted this AR- 15 into an - 16.

In fact, there's no requirenent that you believe that
the gun's been nodified to fire as an M-16. The sol e issue that

you have to decide is whether or not the gun in fact fires
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automatic. That is, even if a gun cane fromthe manufacturer
assenbl ed as a machine gun, if M. dofson's in possession of
that type of gun, that is, a non-nodified but nonethel ess
machi ne gun, and he then transfers it to M. Kiernicki, he's
guilty, he falls within this definition.

The significance of the evidence of M. dofson's
know edge and his expertise, and the significance of the
evidence that M. O ofson hinself again is ordering NV-16 parts
and is, consistent with the manual that's in his possession, in
possession of a gun that has those N-16 parts dropped in in
pl ace of AR-15 parts, the significance of all that is not to
establish that M. O ofson hinself nodified the firearm the
significance is to establish that if the firearm had been
nodi fied, or if for whatever reason the weapon fired
automatically, he has sufficient knowl edge to know t hat.

And again, if you focus on the two questions you'l
see that; again, two questions being whether the gun fired
automatically and whether M. O ofson knew it fired
aut omatical ly.

Agai n, whether M. dofson knewthat it fired
automatically, not whether M. O ofson had nodified it to fire
automatically, not whether anybody el se had nodified it to fire
automatically; sinply whether he knewthat it in fact fired
automatically at the tine that he transferred it to

M. KiernicKki
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Deci phering know edge of that type is a difficult
enterprise, and it's not the sort of thing upon which there
usual |y exists a lot of direct evidence. But the Judge is going
to instruct you, and you'll have in your jury instruction
packet, that there are two different types of evidence, there's
direct evidence and there's circunstantial evidence. And direct
evi dence neans that evidence that results fromdirect firsthand
perception. Circunstantial evidence is evidence where you see a
certain fact and you infer fromthat fact that sonething else is
so.

In this case much of the evidence with respect to
M. dofson's know edge is circunstantial evidence. But the
Judge is going to instruct you that evidence isn't any weaker
just because it's circunstantial evidence; that is, you exam ne
all of the evidence, circunstantial and direct, and give it the
appropri ate wei ght as you see appropriate when viewed in |ight
of all the other facts and evidence that's in the case.

Now, again, what we're trying to determne, intent,
that is, know edge, whether sonebody, for exanple, in this case
knew t hat a weapon was a machine gun; it's not as though we can
hook a machine up to a person and really find out what's in
their mnd. |Instead we proceed circunstantially.

And there are certain facts that we know. For
exanpl e:

That M. A ofson is ordering M-16 machi ne gun parts;
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That M. O ofson told Special Agent Keeku that he knew
how to convert AR-15s into M-16s;

That not only is M. O ofson ordering MV-16 parts, but
that he has a manual, again, describing howto convert an AR-15,
which is what he has, into an M-16 nachi ne gun;

And, that one of the conversion nethods that's
described in that book is the replacenent of AR-15 parts with
V- 16 machi ne gun parts.

Fromthose facts we're not asking you to concl ude
necessarily that M. O ofson perforned the nodifications.
| nstead, we're asking you to infer the fact that he at |east
woul d have known that his firearmwas firing automatically.

Now, another piece of evidence that's relevant with
respect to whether or not M. O ofson knew this gun was firing
automatically is the sinple fact that it did fire automatically.

And let nme explain. Again, to flip the swtch to that
unmarked third position and then pull the trigger doesn't take
much effort. And once that switch is flipped and the trigger is
pul | ed, you've seen what happens; | nean, you see what autonatic
fire |l ooks |ike.

So you have to ask yourself, howlikely is it that
sonebody has a gun that can sinply be flipped to another sw tch,
and that when that sinple process is done and they pull the
trigger, that happens. And what you see on the video is the

result. Howlikely is it that sonebody is not going to know
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that that's the case?

You as jurors have to decide how plausible that is.

But you should al so assess that possibility in light of all the
other facts in the case. That is, you should conpare that
position to the assertions that A of son nade when he lent the
gun to Kiernicki; that is, that he knew that that third position
was there and that he had fired it there before and it had
jammed; his statenment to Kiernicki that he had fired
automatically in the past at the Conservation C ub where

M. Kiernicki was.

And you shoul d consi der how plausible it is that
sonebody who nakes those sorts of statenents with respect to
this gun, and who is in possession of this gun that clearly
fires automatically, and who, again, is ordering NM-16 parts, has
a manual describing how to place V-16 parts into an AR-15 in
order to convert that AR-15 into an automatic, how likely is it
that that person, who al so by the way happened to acknow edge to
Agent Keeku that he knew how to convert AR-15s into I-16
automatics, how likely is it that that person wouldn't really be
aware that wwth a sinple flip of the switch his firearmwould do
that, would do what you see on that video tape?

(Vi deo pl ayed.)

MR. HAANSTAD: Again, |adies and gentl enen, asking
yourself how likely it is that sonmeone with that |evel of

i nvol venent, sonmeone who goes out of their way to have manual s
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like this, to order parts -- and by the way, the manual, keep in
m nd the testinony was that the manual was | ast accessed on
believe July 16th of 2006. Keep in mnd how significant that is
internms of the tineline of this case.

It's not as though this manual had been tucked away
and not accessed for years. Instead, on July 13th of 2006,
Robert Kiernicki is at the Conservation Club in Berlin,
Wsconsin firing automatically.

On July 13th of 2006, also, M. Kiernicki inforns
M. dofson not only that he was firing automatically but al so
that he had a problemw th the police because he was firing
automatically. Again, that's on July 13th.

On July 19th of 2006, the search was conducted at
M. dofson's residence. So, again, July 13th and July 19th,
we've got firing automatically, Exhibit 1, firing automatically,
and being taken by the police, and July 19th of 2006, the search
warrant being executed at M. O ofson's house. Right in that
rel evant time period he's still accessing this conversion
manual , the conversion manual that sets forth what was done to
this particular firearmto cause it to fire automatically.

Based on all this, |adies and gentlenen, keeping in
mnd the statutory definition of "machine gun," that is, again,
any weapon whi ch shoots, or is designed to shoot, or can be
readily restored to shoot, automatically nore than one shot,

with a manual reloading by a single function of the trigger --
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that is, again, any weapon that will shoot nore than one round
with one pull of the trigger, or that is designed to shoot that
way, or can be readily restored though shoot that way, is a
machi ne gun

Keeping that in mnd and focusing on the two questions
that both parties have asked you to focus on, the answer to
those questions, in light of all this evidence, is clear. That
is: M. Oofson -- M. Aofson's firearm Exhibit 1, the AR-15
that's been converted to an M-16 machine gun, clearly fired
automatically and, therefore, qualified as a machine gun. And,
at the tine that he transferred that machine gun to
M. Kiernicki, M. dofson knew that.

Because those things are so, again, the United States
asks you to return a verdict of guilty.

Thank you.

JURY | NSTRUCTI ONS

THE COURT: Menbers of the jury, you have seen and
heard all of the evidence and the argunents of the attorneys.
Now I will instruct you on the |aw.

You have two duties as a jury. Your first duty is to
decide the facts fromthe evidence in the case. This is your
j ob and your job al one.

Your second duty is to apply the law that | give you
to the facts. You nust follow these instructions, even if you

di sagree with them Each of the instructions is inportant, and
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you nust follow all of them

Performthese duties fairly and inpartially. Do not
al | ow synpat hy, prejudice, fear, or public opinion to influence
you. You nust not be influenced by any person's race, color,
religion, national ancestry, or sex.

Not hing I say now, and nothing | said or did during
the trial, is meant to indicate any opinion on ny part about
what the facts are or about what your verdict should be.

The evi dence consists of the testinony of the
W t nesses, the exhibits admtted in evidence, and the
sti pul ati ons.

A stipulation is an agreenment between both sides that
certain facts are true or that a person would have given certain
t esti nony.

Certain things are not evidence. | wll list themfor
you.

First, testinony that | struck fromthe record or that
| told you to disregard is not evidence and nust not be
consi der ed.

Second, anything you may have seen or heard outside
the courtroomis not evidence and nust be entirely disregarded.
This includes any press, radio, or television reports you my
have seen or heard. Such reports are not evidence and your
verdi ct nmust not be influenced in any way by such publicity.

Third, questions and objections by the | awers are not
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evi dence. Attorneys have a duty to object when they believe a
question is inproper. You should not be influenced by any
objection or by ny ruling on it.

Fourth, the lawers' statenents to you are not
evidence. The purpose of these statenents is to discuss the
i ssues and the evidence.

Sonme of you have heard the phrases "circunstanti al
evi dence" and "direct evidence." Direct evidence is the
testi nony of soneone who clains to have personal know edge of
the comm ssion of a crine which has been charged, such as an
eyew t ness.

Crcunstantial evidence is the proof of a series of
facts which tend to show whether the defendant is guilty or not
guilty. The | aw makes no di stinction between the weight to be
given either direct or circunstantial evidence. You should
deci de how nmuch weight to give to any evidence. Al the
evidence in the case, including the circunstantial evidence,
shoul d be considered by you in reaching your verdict.

You are to decide whether the testinony of each of the
W tnesses is truthful and accurate, in part, in whole, or not at
all, as well as what weight, if any, you give to the testinony
of each wi tness.

In evaluating the testinony OF any W tness, you nmay
consi der, anong ot her things:

The witness' intelligence; the ability and opportunity
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the witness had to see, hear, or know the things that the

W tness testified about; the witness' nenory; any interest,
bias, or prejudice the witness may have; the manner of the

wi tness while testifying; and the reasonabl eness of the w tness'
testinony in light of all the evidence in the case.

You shoul d use common sense in wei ghing the evidence
and consider the evidence in |ight of your own observations in
life.

In our lives, we often | ook at one fact and concl ude
fromit that another fact exists. In lawwe call this
inference. A jury is allowed to make reasonabl e inferences.

And any inferences you nmake nust be reasonabl e and nust be based
on the evidence in the case.

You may find the testinony of one witness or a few
W t nesses nore persuasive than the testinony of a |arger nunber.
You need not accept the testinony of the |arger nunber of
W t nesses.

The indictnment in this case is the formal nethod of
accusi ng the defendant of an offense and pl aci ng the defendant
ontrial. It is not evidence against the defendant and does not
create any inference of guilt.

The defendant is charged in the indictnent as foll ows:

Count one.

The grand jury charges that: On or about July 13th,

2006, in the State and Eastern District of Wsconsin, David R
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A of son, knowi ngly transferred a machi ne gun.

The firearminvolved in this offense was an A ynpic
Arnms, .223 caliber SGWRi fl e, nodel CAR-AR, bearing serial
nunber F7079.

Al'l in violation of Title 18, United States Code,
922(0) and 924(a)(2).

The defendant has pleaded not guilty to the charge.

The defendant is presuned to be innocent of the
charge. This presunption continues during every stage of the
trial and your deliberations on the verdict. It is not overcone
unless fromall of the evidence in the case you are convinced
beyond a reasonabl e doubt that the defendant is guilty as
charged. The governnent has the burden of proving the guilt of
t he defendant beyond a reasonabl e doubt.

This burden stays with the governnent throughout the
trial. The defendant is never required to prove his innocence
or to produce any evidence at all.

You have heard a witness give opinions about matters
requi ring special know edge or skill. You should judge this
testinony in the sanme way that you judge the testinony of any
other wwtness. That a witness has given an opi ni on does not
mean that you are required to accept it. Gve the testinony
what ever wei ght you think it deserves, considering the reasons
given for the opinion, the witness' qualifications, and all of

the other evidence in the case.
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You have heard evidence that before the trial a
w tness made a statenent that may be inconsistent with the
W tness' testinony here in court. If you find that it is
i nconsi stent, you may consider the earlier statenent only in
deciding the truthful ness and accuracy of that w tness
testinmony in this trial. You may not use it as evidence of the
truth of the matters contained in that prior statenent. If that
statenent was nmade under oath, you may al so consider it as
evidence of the truth of the matters contained in that prior
st at ement .

The indictnment charges that the offense was commtted
on or about July 13th, 2006. The governnment nust prove that the
of fense happened reasonably close to that date, but is not
required to prove that the all eged of fense happened on that
exact date.

When the word "knowi ngly" is used in these
instructions, it nmeans that the defendant realized what he was
doi ng and was aware of the nature of his conduct, and did not
act through ignorance, m stake or accident. Thus, to obtain a
convi ction, the governnent nmust prove that the defendant knew of
the features of the gun that nmade it a machi ne gun as defined by
federal |aw when he transferred the gun. You nay not concl ude
t hat the defendant had know edge if he was nerely negligent in
not di scovering the truth.

A machi ne gun is any weapon whi ch shoots, is designed
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to shoot, or can be readily restored to shoot, automatically
nore than one shot, w thout manual reloading, by a single
function of the trigger.

To sustain the charge of transferring a machi ne gun
t he governnent nust prove the follow ng propositions:

First, that the defendant know ngly transferred a
machi ne gun; and, second, that the defendant knew, or was aware
of, the essential characteristics of the firearmwhich nade it a
machi ne gun

The term"transfer” includes selling, |oaning, giving
away, or otherw se disposing of.

| f any reference by the court or by counsel to matters
of evidence does not coincide wth your own recollection, it is
your recollection which should control during your
del i berati ons.

Upon retiring to the jury room you are directed to
read through the jury instructions which will be provided.

Then, sel ect one of your nunber as your foreperson who wll
presi de over your deliberations. |In determning who will serve
as your foreperson, you should consider the ability of that
person to conduct your deliberations in a fair manner with due
regard for the right of each jury nmenber to be heard.

A verdict form has been prepared for you. It reads:

We, the jury, find the defendant, David R d ofson,

and there is a space for insertion of your verdict of either
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guilty or not guilty, of the offense charged in the indictnent
in violation of 18 United States Code, Sections 922(0) and
924(a)(2). Dated at M| waukee, Wsconsin this blank day of
January, 2008. And then there is a line for the foreperson's
signature.

You should take this formto the jury room and when
you have reached unani nous verdict on the verdict, your
foreperson will date and fill in the formto state the verdict
upon whi ch you agr ee.

The verdict must represent the considered judgnent of
each juror. In order to return a verdict, it is necessary that
each juror agree thereto. Your verdict mnmust be unani nous.

It is your duty, as jurors, to consult with one
another and to deliberate wwth a view to reaching agreenent, if
you can do so without violence to individual judgnent. Each of
you nust decide the case for yourself, but do so only after an
inpartial consideration of the evidence with your fellow jurors.

Wi le consulting with fellow jurors, keep in mnd that
any notes that were taken during the course of the trial are
entitled to no greater weight than the nenory or inpression of
each juror as to what the testinony nmay have been.

Also, in the course of your deliberations, do not
hesitate to re-exam ne your own views and to change your opinion
if convinced it is erroneous. But do not surrender your honest

conviction as to the weight or effect of evidence solely because
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of the opinion of your fellow jurors, or for the nmere purpose of
returning a verdict.

You are not partisans. You are judges of the facts.
Your only interest is to ascertain the truth fromthe evi dence
in the case.

| do not anticipate that you will need to communi cate
wth ne. But if you do, do so only -- the only proper way to do
sois in witing, signed by the foreperson. And if your
foreperson is unwilling to do so, by sone other juror, and given
to the bailiff.

You will note fromthe oath which will be given to the
bailiff that he as well as all other persons are forbidden to
conmuni cate in any way or manner with any nmenber of the jury on
any subject touching on the nerits of the case.

Bear in mnd also that you are never to reveal to any
person how the jury stands, nunerically or otherw se, until
after you have reached a unani nous verdict.

Now, there are several things | nust add.

First, there is, next to the water cooler, a green
button. And when you push that button, it alerts us that you
have a question or concern or a verdict. So, utilize that if
necessary.

Two. You are not to deliberate if any person is
absent fromthe room So if sonmeone needs a snoke break, if

soneone is in the restroom if soneone is for sone reason
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i ndi sposed, you may not continue your deliberations in that
person's absence.

Lastly, one of you wll not be deliberating, at |east
not at this tine. There are 13 of you and one of you will be
di sm ssed nonentarily. Despite that, the person who is
di sm ssed should not discuss this case or do any research with
respect to this case unless or until he or she hears fromthe
court that this case has been concluded and that a verdict has
been reached.

That's because fromtine to tinme people start
del i berations and can't continue deliberations. Sonetines
peopl e get sick or whatever and they can't go on, and we then
have to bring in the reserve juror and renew deliberations as
t hough not hi ng had previously taken pl ace.

So in a couple nonents we will get the nunbers of all
of the jurors and we will pull the nunber of the juror who is
going to be relieved of further responsibility. The bailiff
will seeto it that you are then escorted out and will return
and take the oath.

So we will stand at recess for a couple nonents while
we get the information and we will resune as quickly as we can.
So pl ease renai n seat ed.

Counsel, please cone forward.

(At side bar on the record.)

THE COURT: Does anyone in particular wwsh to -- do
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you want to wthdraw it? Nunber 8. All right. Before you nove
back, are there any questions or concerns with respect to the

i nstructi ons?

MR. HAANSTAD: | have a little bit of the sane
concern, | tried to address it, but I was wondering if it would
be possible in the second elenent that's |listed under -- the

first substantive instruction was just the definition of machine
gun, but the next one was the two el enents?

THE COURT: Yes.

MR. HAANSTAD: Wuld it be possible to nodify that
second elenment just to reiterate that, again, what we're talking
about when we tal k about essential characteristics are that it
shoots, is designed to shoot, or it can readily be restored to
shoot automatically?

MR. FAHL: That's already in the prior instruction.
You can just flip the page back and see that it's there.

THE COURT: It's in the instruction, isn't it?

MR. HAANSTAD: It is. | wanted to nmake sure that that
was clear, and that's what we were tal king about, the essenti al
characteristics though; that we're not tal ki ng about any notion
that it's gotta fire automatically every tinme you do it or right
NOW.

THE COURT: Well, first the instructions have been
read. The instruction has been placed on the screen in front of

the jury, and the jury will have a conplete set of all of the
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i nstructions which they have been asked to read before they
begin deliberation. | don't know whether stating anything el se
woul d add to what the jury will have to consider when they go to
the jury room |If this were a case where the jury was just
given oral instructions there mght be a need to add sonet hi ng
to make it clear to the jury.

MR. HAANSTAD: And when you say just ora
instructions, are you referring to ny placing that instruction
on the screen?

THE COURT: Yeah, you placed that instruction on the
screen.

MR. HAANSTAD: Because |I'mtal ki ng about nodifying one
ot her than that.

THE COURT: Let nme pull the instructions so | can see
what you're referring to.

MR. HAANSTAD: Ckay.

(Pause.)

MR. MIULLINS: |It's the elenents. It says shoots,
desi gned to shoot.

MR. HAANSTAD: Yeah, basically just a conma after
"essential characteristics." That is, was -- this is the
definition that was placed on the screen.

THE COURT: Yes, the machine gun instruction.

MR. HAANSTAD: R ght. And it defines the

characteristics of a machi ne gun, obviously. And just to nmake
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it clear that this instruction doesn't sonehow relate to its
need to presently today fire automatically.

What | was proposing was that after the essential
characteristics issue -- commma, that is, was aware that the
firearm shoots, was designed to shoot or can be readily be
restored to shoot automatically.

MR. FAHL: | think M. Haanstad made the argunent
effectively, and if you just turn back the page and you'll see
what the essential elenents of a machine gun are. You don't
need t hem bot h.

THE COURT: | would agree. | don't think we need to
add that to the substantive instruction which is captioned 18
U S. C Section 922(0).

The instruction does relate back to the earlier
instruction and the jury can read. | don't see a need for the
court to enphasize the point that you argued, because to ne it's
clear fromwhat is before the jury and what is in the materials
t hat the machi ne gun nust have the characteristics that are
defined prior to the substantive instruction.

|s there anything else with respect to the
instructions you'd like to have nodified or in sone way
enphasi zed?

MR. HAANSTAD: No, Your Honor.

MR. FAHL: No, Your Honor.

THE COURT: Al right. W'IIl dismss juror nunber 8
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and then we'll instruct the bailiff.

And before you leave 1'd like to ask you to | ook at
the exhibits so that you can confirmthat those are the exhibits
that should go to the jury room and to ensure that the list of
exhibits which will go to the jury room-- well, | don't know
whet her we need a |list because there are so few exhibits. But
to make sure that the list of exhibits received is consistent
with what you believe is in the record, because ultimtely they
will have to be filed with the clerk's office and I want to nake
sure the record is clear.

Is there anything el se we need to touch on?

MR. HAANSTAD: No

MR. FAHL: No.

THE COURT: Al right.

(End of discussion at side bar.)

THE COURT: Juror nunber 8, Jeffrey Mller, you are
excused at this time. As | said, please remain available in the
event your presence will be required in order to conplete
del i berati on.

| do want to thank you on behalf of all of the parties
associated wth this case. Qur systemof justice is dependent
on peopl e such as yourself. W can't uphold our |aws and ensure
the freedons that are guaranteed under our Constitution unless
citizens |like you step up, and | appreciate your stepping up and

serving in this case. Wth that you are dism ssed. The bailiff
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will escort you to the jury roomwhere you can retrieve your
personal bel ongings and provide himw th the necessary
informati on so he can contact you.

(Alternate juror discharged.)

THE COURT: Wiile that's occurring would the parties
pl ease consult with one another with respect to the exhibits.

| do want to note as the attorneys confer that we wll
not be sending Exhibit Nunber 1 to the jury room If you need
to see Exhibit Nunmber 1, or to examne it, you can send out a --
ring the bell, send out a note, and we wll then reassenble and
allow you to return to the courtroomto exam ne Exhibit Nunber 1
in the presence of the parties if the parties decide they want
to be here in the courtroomwhen that occurs.

If there is any such exam nation here in the
courtroom there is to be no discussion concerning Exhibit
Nunmber 1 or any other matter in the case. Al of your
di scussi ons shoul d take place behind cl osed doors where you wll
have conpl ete privacy.

Counsel ?

(Pause.)

THE COURT: By the way, if the jury roomshould becone
unconfortable, if you need the air to be changed in sonme way,
et us know. | can't assure you that there will be an immedi ate
change in the tenperature or air-conditioning because | have to

make a tel ephone call and soneone has to do sonething on the
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conputer in order to effect the heat in this courtroom W are
nmerely tenants.

You shoul d al so know that your lunch wll| be provided
by the court, and so the bailiff will circulate lists that you
can choose fromw th respect to what you will be eating. If it
IS necessary for us to go beyond 5:00 o' clock you wll be given
an opportunity to contact your famlies so that they will know
sonet hi ng about your whereabouts and your schedule. Any contact
with your famly will be nonitored by the bailiff to ensure that
there is no discussion of the case.

(Bailiff sworn.)

THE COURT: Please rise and return to the jury room

(Jury out at 10:38 a.m)

THE COURT: Please be seated. |Is there anything el se
to attend to at this tine?

MR. HAANSTAD: Not for the governnent, Your Honor.

MR. FAHL: Not for the defense, Your Honor

THE COURT: Al right. The bailiff wll be out
monmentarily and 1'd like you to eyeball what the bailiff has
taken into the jury room | do that as a way of ensuring that
the parties know what has been sent into the jury roomand so
that we don't have any questions later. |'ve had sone
experi ences where peopl e have cl ai ned that sonething was sent to
a jury inadvertently, and | don't want that sort of claimto

arise. And so it's sort of |like a belt-and-suspenders type
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deal .

So, M. Hill, would you retrieve the exhibits and |et
the parties see what you have retrieved and wll be taken to the
jury room

The bailiff is being handed 12 sets of instructions as
well as the verdict form Please remain available to return to
the courtroomon 15 mnutes' notice.

Al right, I assume M. H Il has your phone nunbers
and can reach you as quickly as possible. Unless there's
sonet hing el se we stand i nfornal

MR. HAANSTAD: Thank you.

MR. FAHL: Thank you, Your Honor

(Recess taken for jury deliberations at 10:41 a.m,
until 12:33 p.m)

THE COURT: Be seated, please. Please nake sure your
mcs are on.

At approxi mtely 12:06 the court received a note from
the jury. You should have a copy in front of you. It reads:

The jury requests a copy of the testinony of w tness Robert

Ki er ni cki

| invite your responses.

MR. MULLINS: Well, Your Honor, fromthe defense |
don't think -- we don't object to the request, | guess | would

refer to the court's instruction referring to the jury's

recollection controlling if court or counsel -- court or
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counsel's statenents do not coincide wth that recoll ection.
Al though I don't think the instruction is necessarily
inconsistent with allowng themto see the transcript.

THE COURT: So is that a yea or a nay?

MR, MULLINS: [|I'mnot requesting it but if the court
thinks it's appropriate we're not objecting toit. So | guess
it's ayea. Yes, we think it should go to the jury if they're
asking for it. | don't think there's anything inproper about
it.

THE COURT: M. Haanstad?

MR. HAANSTAD: That would be fine with the governnent,
Your Honor .

THE COURT: Well, there is no transcript per se.
However, it is certainly possible to have the testinony read.

If there is sonmething produced in witing it is not the official
transcript and the official transcript is the one that woul d be
edi ted because fromtinme to tinme things go into the reporter's
notes that need correction.

| amtold that the testinony of M. Kiernicki |asted
approximately 35 mnutes. |Is that correct, M. Schindhel n?

THE REPORTER: Yes, sir.

THE COURT: That being so is there any reason why the
court should not ask the reporter to read back the testinony of
the wi t ness?

MR. MULLI NS: No | don't believe so, Your Honor.

231




12:37

12:37

01:28

01:29

01:29

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/8/07

MR. HAANSTAD: No, Your Honor.

THE COURT: Of the record.

(Di scussion off the record.)

THE COURT: Wy don't we try to convene in about 30
mnutes. |'ll send a note to the jury and | et them know that we
will get back to themin approxi mtely 30 m nutes.

MR. MULLINS: Very well.

MR. HAANSTAD: Thank you.

THE COURT: Al right.

(Recess taken at 12:37 p.m, until 1:28 p.m)

THE COURT: The reporter has reviewed his notes and |
assune he is in a position to read back the testinony of
M. Kiernicki

However, as you certainly nmay be aware, this court
does have a digital recording system FTR Gold, which may be
pl ayed so that the jury hears the actual questions and answers
Wth respect to M. Kiernicki's testinony. That being so is
there any reason why the court should not utilize the FTR Gol d?

MR. HAANSTAD: Not fromthe governnent, Your Honor.

MR. MILLINS: Just to make sure, M. Haanstad and |
were discussing this before, that maybe sone of the questions
fromthe attorneys were not recorded. |If that were the case
woul d object to playing the recording. |If it is a conplete
recordi ng then we have no objection.

THE COURT: Well, it's ny understanding that the
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recording is clear. | will just check with my clerk so that she
can conme out and set it up and we can play it. |If thereis
anything that is inaudible we certainly have the court
reporter's notes that can be utilized.

MR. MULLINS: If the court could renove the definition
of "machi ne gun" fromthe nonitors. Thank you.

THE COURT: The clerk will be right here.

(Pause.)

THE COURT: Let's note | ask the court reporter to
note the starting tinme fromthe FTR Gold. As you know, the FTR
Gold is not the official record of the court. At this point we
woul d be utilizing the court reporter's notes, and if there is
any perceived di screpancy the parties certainly should let the
court know and we will proceed as may be appropri ate.

| s there any question or concern in that regard?

MR. HAANSTAD: No, Your Honor.

MR. MULLINS: No, Your Honor.

THE COURT: |'ve instructed the reporter to attenpt to
capture stenographically the questions and answers that will be
pl ayed via the FTR Col d.

When the clerk is ready to begin we'll call out the
jury.

THE CLERK: 1'd like to just check it once.

THE COURT: Al right.

MR. MULLINS: Your Honor, if it appears that a
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question is not recorded would the court ask the parties to
interject and ask the court reporter to read the question?

THE COURT:  Yes.

MR. MULLINS: Very well.

THE COURT: And if necessary we'll have a read-back
If there is anything that's questionable we'll have a read back.

(Di scussion off the record.)

THE COURT: Let's go back to the beginning where he's
called to ensure that we have everything.

(Di scussion off the record.)

THE COURT: Ckay. Let's go back

THE BAILIFF: Al rise for the jury.

(Jury in at 1:36 p.m)

THE COURT: Proceed.

(Unofficial audio recording of testinony of Robert
Ki ernicki played to the jury. For stenographic reporting of

pl ayback, see separate vol une.)

* * *
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(At side bar on the record.)

THE COURT: Do the parties have any concerns regarding
what was just played for the jury?

MR. MULLINS: No.

MR. HAANSTAD: No

THE COURT: Very wel .

(End of discussion at side bar.)

THE COURT: You may return to the jury room

(Jury out at 2:15 p.m)

THE COURT: Be seated. Are there any additional
matters to be attended to at this tine?

MR. HAANSTAD: No, sir.

MR. MULLINS: No, Your Honor.

THE COURT: Al right, please remain avail abl e by
phone.

MR. HAANSTAD: Thank you.

MR. MULLINS: Thank you.

(Recess taken at 2:16 p.m, until 2:55 p.m)

(Jury in at 2:55 p.m)

THE COURT: Does the jury have a verdict?

THE FOREPERSON: Yes, Your Honor, we do.

THE COURT: Wyuld you please hand it to the bailiff.

(Pause.)

THE COURT: United States of Anerica, Plaintiff, vs.

David R d of son, Case Nunber 06-CR-230.

235




02:56

02:57

02:57

02:57

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

guilty of
18 United

M | waukee,

your verd

verdi ct?

jury servi

Jury Trial - 1/8/07

VERDI CT
We, the jury, find the defendant David R { of son
the of fense charged in the indictnent in violation of
St ates Code, Sections 922(0) and 924(a)(2), dated
Wsconsin this 8th day of January 2008.
Starting with the foreperson, was this and is this now
ct?
THE FOREPERSON: Yes, it is.
JURCRS I'N UNI SON:  Yes.
A JURCR  Yes.
THE COURT: Back row?
A JURCR  Yes.
A JUROR  Yes.
A JUROCR  Yes.
A JURCR  Yes.
A JUROR  Yes.
A JUROR  Yes.

THE COURT: The juror in blue, is that -- is this your

A JUROR  Yes.
THE COURT: Al right.
Menbers of the jury, | do want to thank you for your

ceinthis mtter. As | said when your fellow juror

was rel eased earlier, our systemis dependent on citizen

involvenent. In order for us to carry out our laws fromtine to
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time we are called upon to serve in the capacity that you' ve
served in this case.

| do want you to know that we appreciate the sacrifice
interns of tine and in terns of your schedules in order to
carry out these responsibilities.

Wth that, you may return to the jury roomfor further
comment and instruction.

(Jury out at 2:58 p.m)

THE COURT: Be seated, please.

Do the parties wsh to be heard?

MR. HAANSTAD: Your Honor, the governnent has not hi ng
at this tine.

MR. MULLINS: Nothing fromthe defense, Your Honor.

THE COURT: Very well. The court will see to it that
the clerk enters the verdict.

That being so, it is appropriate that the matter be
schedul ed for a sentencing hearing.

The presentence report in this matter will be
schedul ed for conpletion and subm ssion on April 1st;

The objections, if any, would be due on the 15th of
April;

And the sentencing hearing would be held on the 8th of
May at 2:30 p. m

Are these dates satisfactory?

MR. HAANSTAD: Yes, Your Honor.
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MR. MULLINS: Yes, Your Honor.

THE COURT: Please note that if there are objections,
comments or notions with respect to sentencing, they nust be
filed by the April 15th date in order to be considered tinely
and subject to appropriate review.

s there anything further with respect to this matter
in light of what |'ve just said?

MR. HAANSTAD: No, Your Honor, thank you.

MR. MULLINS: Not fromthe defense, Your Honor

THE COURT: The defendant is to remain on bail subject
to the sane conditions as previously.

Does the probation office need the defendant to report
t oday?

PROBATI ON OFFI CER  Yes.

THE COURT: M. dofson, you are to report inmediately
to the probation office so that they can begin the review
process necessary to produce the presentence report in a tinely
fashion. Al right? Please note that you nust appear and
cooperate with probation as required in order for your
conditions of bail toremain in effect. Al right? | wll see
you on the 8th of May at 2:30 p.m

We stand in recess.

Pl ease note that there is an Exhibit Nunber 1 in this
case which is a weapon. The gun is to remain in the possession

of the governnment until further notice. |Is there any reason to
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proceed in any other way?

MR. HAANSTAD: No, Your Honor.

MR. FAHL: No, Your Honor.

THE COURT: The other exhibits wll remain on file
here with the court.

MR. FAHL: Thank you.

MR. HAANSTAD: Thank you.

(Proceedi ngs concluded at 3:01 p.m)

* * *

UNI TED STATES DI STRI CT COURT

EASTERN DI STRI CT OF W SCONSI N

I, JOHN T. SCH NDHELM RVMR, CRR, O ficial Court
Reporter for the United States District Court, Eastern District
of Wsconsin, do hereby certify that | reported the foregoing
proceedi ngs, and that the sane is true and correct in accordance
with my original machi ne shorthand notes taken at said tinme and

pl ace.

Oficial Court Reporter

United States District Court

Dat ed January 31, 2008, at M| waukee, W sconsin.
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