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Jury Trial - 1/7/08
Witness: Robert Kiemicki

PROCEEDI NGS RESUMED (12:53 p.m)

(Jury in at 12:54 p.m)

THE COURT: You may proceed

MR. HAANSTAD: Your Honor, the governnent calls Robert
Ki erni cki .

THE REPORTER: Rai se your right hand, please.

ROBERT KI ERNI CKI, GOVERNVENT W TNESS, DULY SWORN

THE REPORTER  State your nane and spell your nane for
t he record.

THE W TNESS: Robert Kiernicki, ROBERT,
KI ERNI CKI.

Dl RECT EXAM NATI ON

BY MR. HAANSTAD:
M. Kiernicki, where are you fronf
Berlin, Wsconsin.
kay. And were you born there?
Yeah.
When were you born?
Novenber 6, 1987.
And how far did you go in school ?
Ni nt h grade.
Did you finish ninth grade?
No, | didn't.

What do you do for a living?

> o » 0 >» O >» O >» O > O

| work for Hyler's Septic Service and Berlin Area School
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District.

Q What do you do with the Berlin School District?
A | ama part-tine sub janitor.

Q ay. And do you know David 4 of son?

A.  Yes, | do.

Q Do you renenber when you first net M. d ofson?
A.  March-April

Q O what year?

A, 2006.

Q Ckay. And how did you neet hinf

There was an ad on the bulletin dow in Subway at the gas

station in Berlin, and it said, for sale, AR-15 Colt. And I

cal |

had,

o >» O >» O >» O > O > O

ed himto ask himabout it, and he said it was gone but he
um he could get nme anot her one.

Anot her gun?

Yeah.

Do you know what ki nd?

It was a Colt AR-15.

And where was he gonna get that for you?

He was gonna order it, all the parts and all that, the kit.

Ckay.

And then he was gonna --

WAs he gonna put it together for you?

Yeah.

Did you ever get that gun?
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A. No, | did not.

Q D dyou and M. dofson have a plan as to where this gun was
going to be assenbl ed?

A.  Down in his basenent.

Q Had you been there before?

A Yes.

Q And based on your having been there in his basenent, could
you tell whether he did that sort of thing before, that is, were
t here guns down there?

There were sone guns, yeabh.

How about gun parts?

Yeah, there was.

And what about anmmunition?

Ther e was.

o > O > O »F

Now, you said that you never received that AR-15 that was
gonna be built froma kit, right?

Yes.

But you did receive a firearmfromM. dofson, right?
Yes, | did.

Ckay. How did that cone about?

> O > O >

Wiile waiting for the kit and then you'd put it together, he
| et me borrow the AR-15.

kay. He didn't sell it to you?

No.

Q He loaned it to you?

35




12:59

12:59

12:59

12:59

01:00

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Robert Kiemicki

Yes.

More than once?

Yes.

Do you renmenber approximately how many times?

Four ti nes.

o > O > O >

kay. And how long did you have it typically each of those
four times?
A.  About two weeks.
Q Gay. |'mgonna show you what's been marked as Exhibit 1.
Do you recogni ze Exhibit 1?
A.  Yes, | do.
Q And why is it that you recognize it?
A.  The safety.

THE COURT: Wuld you stand to the side so the jury
can see?

MR. HAANSTAD: Yes, Your Honor.

THE COURT: The opposite side.

MR. HAANSTAD: Over here?

THE COURT:  Yes.

MR. HAANSTAD: Thank you.

THE WTNESS: The safety and fire, and the third one
that's not marked.
BY MR. HAANSTAD:
Q Cay. And is this the gun you had for a couple weeks at a

time four tines or so?
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A Yes.
MR. HAANSTAD: Now t he governnment woul d offer
Exhi bit 1.
MR. MULLINS: No objection.
THE COURT: It's received.
(Exhibit 1 offered and received.)
BY MR. HAANSTAD:
Q Now, when M. dofson would | oan that gun to you would he

al so provide you with amrunition for that gun?

A.  Yes, he did.

Q Every tine you borrowed the gun from hi n?

A Yes.

Q Do you renenber about how nmuch ammunition he would give you?
The first three tinmes | borrowed it was a hundred rounds

each.

Q ay.

A. And the fourth tine was 500 rounds.

Q And that fourth tinme when you got the 500 rounds, was that
around July 13th of 20067?

A, Yes, it was.

Q GCkay. Now, did M. dofson ever charge you anything at al
for letting you use his gun?

A. No, he did not.

Q Did he ever charge you for any of the ammunition he was

gi vi ng you?
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A. No, he did not.

Q Did he ever say why he was | oaning you the gun and giving
you these hundreds of rounds of ammunition?

A. To keep ny training up and to keep the skill of shooti ng.
Q Now, you nentioned sonething about the selector switch on
Exhibit 1, right?

A Yes.

Q Wien you were borrowing that gun fromM. O ofson, did you
notice that the selector switch had noved to three different
positions?

A. | didn't know at first.

Q Wien did you find that out?

A. Wen | was out at the Conservation Cub and Dave nenti oned
that it doesn't work and that it would jam up.

Q I'msorry, now when you say Dave, you nean M. Q of son?

A.  Yeah, M. d ofson.

Q Gay. And I'msorry, now what did he tell you about the
selector switch? First of all, did he indicate to you whet her
he knew that that was an automatic function?

A.  Yeah, he told ne that the three-round burst wouldn't work
and that it would jam up.

Q D d you know what he neant by "three-round burst"?

Yeah.

What did you take himto nean?

> o >

Three rounds cone out of it when you would pull the trigger.
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Q Wien you pull the trigger once?
A.  Yeah.
Q And when he was telling you this, did he tell you that he
had fired it automatically in that three-round burst position
and that the gun had janmmed on hinf?
A Yes.
Q Ckay. Now, did you ever end up putting the selector in that
unmarked third position?
A Yes, | did.
Q And when was that?
A.  Qut at the Conservation O ub.
Q Was that the sane day that you got the 500 rounds of
amuni tion from M. d of son?
A Yes.
Q And what happened when you pulled the trigger, when the gun
was in the unmarked third position?
A. It shot three rounds or maybe four when | pulled the trigger
and then it jammed.
Q Oay. Ddyou do it nore than once?
A.  Yeah.
Q Okay. Now, you testified that you fired Exhibit 1 in
three-round bursts as you called it, or automatic, on July 13th
of 2006.
A Yes.

Q D d anything happen at the Conservation C ub when you were
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firing M. dofson's firearmin that way?

It would just jam

Did the police end up com ng?

Yes.

And what did they do when they got there?

They wote down the serial nunbers on three guns we had.
You were there with soneone el se?

Yeah. There were a couple of ny friends.

o » O >» O >» O >

Ckay. And the police took down the serial nunbers for all
three of your guns?

A. Al three of the weapons, yeah.

Q Okay. And did they tell you why they were doing that?

A. Just to nmake sure that they weren't stolen or anything like
t hat .

Q kay.

D d you know why they were there?

A.  Sonebody called in and said that there was automati c machi ne

gun fire.

Q Cay. D d they ask you if you were the one doing that?
A.  Yeah.

Q Didyoutell themthat you were?

A Yes.

Q Gkay. And the police then left the Conservation C ub?
A Yes.

Q After they left did you talk to M. d ofson?
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A Yes, | did.
Q D dyou let himknow that the police had cone there to talk
to you about firing his gun automatically?
A Yes, | did.
Q And what did he say?
A. That he was -- he's never had trouble with the police
shooting an automatic gun at the Conservation Club in Berlin.
Q And then later on that sanme day, later on on the 13th, other
officers fromthe Berlin Police Departnent canme to your house
and took A ofson's gun fromyou, right?
A Yes.

MR. HAANSTAD: (kay. Those are all the questions I
have, Your Honor.

THE COURT: (Cross?

CROSS- EXAM NATI ON

BY MR. MJLLI NS:
M. Kiernicki, you said that you first becane aware of
A of son through an advertisenent, correct?
Yes.
And that advertisenent was at a Subway sandw ch shop?
Yeah.
And that's in Berlin?
Yeah.

|s that downtown Berlin?

> O » O » O » %

No, it's just as you cone into town.
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Q And this was in the w ndow of the sandw ch shop
A No, it was actually tacked above the pay phone.
Q But it was visible for anyone passing by.
A, Yes. Yes.
Q And it advertised an AR-15 gun, right?
A Yes.
It never advertised an automatic gun, a machi ne gun
Correct ?
A Yes.
Q Because an AR-15 is actually a sem -autonatic gun
A.  Yeah.
Q And you weren't |ooking for a machine gun to buy.
A, No.
Q You only wanted to buy a sem -automatic.
A.  Yes.
And what were you -- what was your purpose? Are you a
hunter --
A.  Yes, I'ma hunter.
Q A hunter?
A.  Yeah.
Q And you also do a little target shooting?
A Yes.
Q Okay. So you then approached M. d ofson and said, hey,

would like to buy this gun and your understanding was that it

was a sem -automatic gun, correct?
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A. That's what | requested to him
Q Ckay. And then he explained --
Now, there was a problemthat you didn't have enough
noney, correct?
A.  Yeah.
Q And he offered to get a |lower priced nodel, correct?
A.  Can you repeat that again?
Q Well, he offered, because you didn't have enough noney for
the gun that he was advertising, he offered to get a | ower
priced nodel that you could afford, correct?
A.  Yeah.
Q And that was the nodel that was going to be received through
the mail, correct?
A Yes.
Q Cay. And then in the neantine he lent to you the AR-15

that he had advertised, correct?

A Yes.

Q And that was -- now, there were four different tines that he
lent it?

A.  Yeah.

Q And you would -- how | ong woul d you have it each tine?

Appr oxi mat el y.
A, Two weeks.
Q Okay. And he never -- the first tine that you cane there he

never said, hey, this thing fires automatically if you put it in
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this third position.
The first tine he said -- you went to see him he
never said that.
A.  Yeah, he never said that.
Q Gay. And then you fired it, it was a sem -autonatic gun

it didn't fire automatically the first tine that you had it,

correct?

A.  Yeah.

Q And you had fired it at the Conservation C ub?

A.  Yeah.

Q And do you renenber when this was?

A. | don't remenber. | don't know.

Q Okay. So the second tine you borrowed it, you returned it

to M. dofson after a couple weeks, correct?

A.  (Nods head.)

Q And then a couple weeks later you cane back and borrowed it
again, correct?

A.  Yeah.

Q And again he never said, hey, this is going to fire
automatic if you put it inthis third position, correct?

A.  (No response.)

Q That second tine that you went over there. Wen you went to
hi s house.

A.  He never nentioned anything about it until the fourth tine.

Q Wll, I didn't ask you that. The second tine. The second
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time he never said it fires automatically.

A True.

Q Okay. And you fired it and again it did not fire
aut omatical ly.

A.  Yeah.

Q And then you cane back a third tinme. And again, M. Q ofson
never said, hey, this thing fires as a machi ne gun or
automatically.

A.  (Nods head.)

Q And you used it again and again and it didn't fire
automatically, correct?

Yeah.

kay. And you weren't |ooking for an automatic gun
No.

That wasn't why you went to M. dofson to get a gun.

(Nods head.)

o > O > O >

kay. Now, the forth time -- you testified that M. O ofson
said you noticed it had this third selector switch, correct?

A.  Yeah.

Q And you brought it up to M. d ofson, hey, what happens when
you put it in this position, correct?

A. | don't know.

Q You don't renenber what you asked hin?

A.  Yeah, | don't renenber.
Q

Ckay. So -- now, you testified that M. O ofson told you
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that it fired in three-round bursts. That's how you testified.
A.  Yeah.

Q However, do you recall speaking to the police back on July
13th of 2006? You spoke to a Berlin police officer naned

O ficer Zache; do you renenber that?

A Yes.

Q And you told himthat M. dofson said the three-round burst
does not work because it was m ssing some type of thing. That's
what you told O ficer Zache?

A Yes.

Q So M. dofson essentially just told you -- you asked

M. O ofson what happens if | put it into this third position;
he said, well, it doesn't work because it will malfunction if
you do that, correct?

A It would mal function and jam

Q Okay. But you decided to do it anyways. You decided to put
it inthat third position anyways, even though M. d ofson told
you not to because it would mal function.

A.  Yeah.

Q Correct?

A.  (Nods head.)

Q Cay. And it fired three rounds and you did that about two,
three tinmes?

A. At least twice and then it jamed.

Q And there was nore amunition in the gun, but it wasn't
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firing because the gun was janm ng, correct?
A.  Yeah.
Q And it wasn't that you were taking your finger off the
trigger; it just jammed while your finger was on the trigger?
A.  Uh- huh.
Q ay.
THE COURT: 1Is that a yes or a no?
THE W TNESS:  Yes.

BY MR. MJLLI NS:

Q Cay. And then it actually got hot, correct?

A.  Yeah.

Q The gun got hot?

A Yes.

Q Wat is your experience, what does that signify to you?

The barrel gets hot it neans that too nmany rounds are being
shot out of it.
Q So essentially it's not working the way it's intended to be
used.
A Yes.
Q And then you put it down?
A.  Yeah.
Q And then you | think retrieved it and then shot it maybe
once nore?
A.  Yeah.

Q Gkay. Now, the police arrived. You didn't think you were

a7
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doi ng anyt hi ng wrong?
A.  Yeah.
Q And the police arrived and are you surprised that they
arrive at the gun club?
A At the tinme they always do a routine check -- when they hear
shots at the Conservation Cub they make a routine check there.
Q Now, you knowit's illegal to possess an autonatic gun.
A. |1 did not know at the tine.
Q Ckay. But the police were concerned about the gun that you
had, correct?
A Yes.
Q And you're probably pretty nervous, correct?
A Yes.
Q You had a lot of contact with police before?
A No.
Q So are you concerned that maybe |I'm going to get arrested
for somet hi ng?
A Yes.
Q So you probably told them-- mght you have told themthings
to maybe shift sonme of the blanme for having that gun?
A. | just said | was borrowwng it fromM. Odofson and that's
all, and then --
Q Okay. Now, you then called M. O ofson, correct?
A.  Yeah.

Q After the police cane. And the police took the gun, right?
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A Yes.

Q And you called M. dofson, and told hi mwhat happened.
Correct ?

A Yes.

Q And now you testified that M. O ofson said to you, gee, |I'm
surprised that the police would conme because | fired
automatically at the gun club before. Correct?

A Yes.

Q Now, you testified to that today.

A Yes.

Q Now, as you said previously, you renenber talking to the
police back on July 13th of 20067

A. Qut at the Conservation Club that's when |, they cane out
for the shooti ng.

Q Ckay. And you actually signed a statenent. Now, when did
you sign a statenent? Was this -- you went to the police
station | assunme?

A Yes.

Q Cay. D d you nmake this statenent before or after speaking
with M. 4 ofson?

A After.

Q Gay. And in that statenent you basically told the police
everyt hing you thought they wanted to know about the gun and
M. O ofson, correct?

A. Yes.
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Q But you did not tell themthat M. O ofson had told you that
he was surprised that you were in trouble because he had fired
it automatically there before. You didn't tell himthat on July
13th, correct?

A.  Yes.

Q Yes, that is correct, that you didn't tell then?

A.  Can you repeat that?

Q I'msorry. Back on July 13th, when you tal ked to the
police, after you talked to M. O ofson you did not tell the
police that a M. O ofson said to you that he was surprised you
were in trouble because he had fired that gun automatically at

t he Conservation Club before? You did not tell the police that

on July 13th of 2006, correct?

A Yes.

Q You did not -- you're saying yes, you did not tell them
t hat .

A.  Yeah.

Q Okay. And then you gave another statenent. Do you renenber
giving another statenment to, | believe it was Agent Keeku from
t he Bureau of Al cohol Tobacco and Firearns; do you renenber
t hat ?
A Yes.
Q And that was on July 17th of 2006. Correct?

THE COURT: One second, please. Please approach.

(At side bar on the record.)
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THE COURT: Soneone just walked in. | want to nake
sure it's not a wtness that shoul d be sequestered.

MR. FAHL: We agreed that there's no need to sequester
t hem

THE COURT: kay.

(End of discussion at side bar.)

THE COURT: Proceed.

MR. MULLINS: Thank you.
BY MR. MULLI NS
Q So returning to July 17th of 2006, you gave a statenent to
Agent Keeku, and that was actually in an affidavit.

THE COURT: One second, please.

(Pause.)

THE COURT: Proceed.
BY MR. MJLLI NS:
Q On July 17, 2006, you gave a statenment to Agent Keeku,
correct?
A Yes.
Q Do you renenber that?
A.  No.
Q Wuld it refresh your recollection if | gave you an
affidavit that you signed and read? And if you want to take
sone tine to read this, M. Kiernicki.

(Wtness peruses docunent.)

BY MR. MJLLI NS:
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Q You had a chance to review that, M. Kiernicki?
A Yes.
Q And did that refresh your nenory as to the statenent you
made on July 17th of 20067
A.  Yes.
Q And that you signed on that day, correct?
A Yes.
Q And that was -- you signed that indicating that everything
you said in there was true, correct?
A.  Yes.
Q And this is an affidavit; are you famliar with the term
"affidavit"?
A, No.
Q Did Agent Keeku explain to you that when you sign an
affidavit it's just like you're testifying today, that you could
be subject to prosecution for perjury if you' re not telling the
truth?
A.  Yeah.
Q Gay. So you understood that you better tell the truth or
el se they could actually prosecute you for |ying.
A Yes.
Q Cay. And --

MR. HAANSTAD: |'mgoing to object. There's no

foundation for suggesting he wasn't telling the truth.

THE COURT: Overrul ed. Pr oceed.
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MR. MULLINS: Thank you.
BY MR. MJULLI NS:
Q And you did not state in that statenment that M. O ofson
expressed surprise to you that you got in trouble because he had
fired that gun automatically at the Conservation C ub before,
correct?
A. Correct.
Q That's not in the statenent. And if you need to go through
the statenent again that's fine.

(Pause.)

It's not in there, correct?
It's not in there.
kay. And is it possible that you didn't say that because
O ofson didn't tell you that?
Can you repeat that again?

Is it possible that you didn't tell Agent Keeku that

Z O >» 2T O » O

A ofson told you that he had fired the gun automatically at
the gun club before because actually M. A ofson didn't tell you
t hat ?

A. He told ne on the phone.

Q Is it possible that M. dofson just said to you, gee, |
fired that gun at the range before and never had any probl ens?
Is it possible that he just said that?

A. No.

Q It's not possible?
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A.  (No response.)
Q And did M. dofson offer, when you told himabout the
probl enms you had with the police departnent, did he offer to try
to straighten things out? Do you renenber that?
A. He said he was gonna go down to the police station and talk
to the chief of police and to try getting the gun back.
Q So he was trying to help you basically. Because he didn't
think there was anything wong with having that gun. O herw se
he wouldn't go to the police station admtting a gun was his
when he knew it was illegal; he wouldn't have done that, woul d
he?
MR. HAANSTAD: (bjection, Judge, argunentative.
THE COURT: Rephrase the question. The objection is
sust ai ned.
BY MR. MJLLI NS:
Q M. dofson offered to go down to the police station
A.  Yeah.
THE COURT: What is the response?
THE W TNESS: Yes
THE COURT: Al right, go ahead.
BY MR. MJLLI NS:
Q And he offered to go down to the police station to try to
strai ghten things out wwth the chief of police.
A Yes.

Q Because he didn't think there was anything wong w th having
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t hat gun.

A Yes.

Q Okay. And actually having an automatic gun, if you're a
target shooter, is not really -- doesn't help you shoot a target

accurately, does it?

A.  No.

Q Because it's not -- you can't control it as well, right?
A.  Yeah.

Q kay.

MR. MULLINS: | have nothing further.
REDI RECT EXAM NATI ON

BY MR, HAANSTAD:
Q M. Kiernicki, now, you've testified that on one prior
occasion you told | aw enforcenent officers that you had that
conversation with M. QO ofson, that is, the conversation where
he said | don't know what the big deal is, | fired automatically
at the Conservation Cub and not gotten in trouble. Right?
A Yes.
Q So you gave a statenent to | aw enforcenent where you told
themthat after --
A.  Say that again?
Q Sure. After the police officers approached you on July 13th
at the Conservation Cub, after that you told themthat you had
a conversation with M. dofson, right?

A. Yeah.
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Q Okay. And you told the officers back then that during that
conversation M. O ofson nade the comment, sonething to the
effect of | don't know what the big deal is, | fired
automatically at the Conservation Cub before and not had any
probl ens, right?
A.  (Nods head.)

THE COURT: One second, is that a yes or a no?

THE W TNESS: Yes

THE COURT: Wyuld you pull the mc alittle closer?

Al right, go head.
BY MR. HAANSTAD:
Q But then you gave another interview to |aw enforcenent, and
we' ve just established that according to the affidavit that you

signed it doesn't appear that you told themthat again, right?

A.  Yeah. Yes.

Q Do you renenber if they asked you about it?

A Wen | -- yeah, | let "emknowthat | talked to 'em--
Q ay.

And they just asked nme what he all said and | told 'em what
he said. Yeah.
Q Okay. Well, as you sit here today, regardl ess of what you
said in the past, as you sit here today is it still your
testinony that you had that conversation with M. d ofson?
A Yes.

Q And that during the conversation he nmade the comment about
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having fired automatically at the Conservation Club in the past?
A Yes.
Q But you admt that it's possible that in some of the later
interviews that you gave with [aw enforcenent you didn't tel
them that again. Right?
A Yes.
Q And do you renenber in those later interviews they even
asked you about it, that is, they asked you what conversations
you had with M. QA ofson? Do you renenber?
A.  Not right offhand.
Q Okay. And at the tinme did you think his statenent was very
significant? That is, his statenent that he had fired
automatically at that Conversation C ub before?
A. Like it's true or --
Q I'msorry, did you think it was inportant?
A, No.
Q Okay. Now, you testified on cross-exam nation that you
didn't fire M. Oofson's AR-15 automatically the first tine
that you borrowed it, right?
A.  Yeah.
Q Ddyoutry tofireit automatically the first tine that you
borrowed it from hinf
A, No.
Q So do you know whether the gun fired automatically or not

when you borrowed it fromhimthe first tine?
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A, No.

Q And again, your testinony was that you didn't actually fire
it automatically until approximately the fourth time or so that
you borrowed it fromhim right?

A.  Yeah, the last tine.

Q Okay. And that was on July 13th of 2006.

A Yes.

Q And when you fired M. A ofson's AR-15 automatically on July
13th of 2006, you said that the barrel got hot and you think at
| east that that's what caused the gun to jam right?

A. It could have been.

Q Before you fired it automatically had you been firing it in
a non-automatic manner, that is, in sem-automatic node?

A Yes.

Q For how | ong?

A.  Maybe --

Q And if you don't know how | ong, nmaybe how many rounds woul d
be a better way to put it.

A.  Maybe 100, 120 rounds maybe.

Q And just so we're clear, so are you testifying that you
fired M. dofson's AR-15 in regular sem -automati c node
approximately 100 to 120 rounds and then tried to fire it
automatical |l y?

A Yes.

Q And then the gun jamred?
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Yeah.
And that's when you noticed that the barrel was hot?

Yeah.

o >» O >

Ckay. At any tinme during the four tinmes or so that you
borrowed M. A ofson's gun fromhim did you ever loan it to
anyone el se?

A, No.

Q Did you ever allow anyone else to shoot it?

A. No.

Q Wiether you considered it loaning it or not, did you ever
al | ow anyone else to have it and take it out of your sight?
A. To hold onto it?

Q Right.

A.  Yeah.

Q Wen they were holding onto it did they | eave and go
sonmewhere, did they go honme with it?

A.  Nope.

Q They were always in your presence?

A Yes.

Q D d you ever see any -- anyone that you m ght have let hold
on to M. dofson's gun ever in any way nodify the gun?

A, No.

Q D d you ever do that?

A. No.

MR. HAANSTAD: Those are all the questions | have,
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Your Honor.
RECROSS- EXAM NATI ON
BY MR. MJLLI NS:
Q M. Kiernicki, getting back to that conversation that you
had with M. O ofson after police cane to the gun club, you said
you didn't think it was very inportant at the time, correct?
A Yes.
Q Now, has it been -- is it your experience that when you are
listening to sonmething that you don't consider very inportant,
you may not listen all that closely?
A.  Yeah.
Q You may not renenber things all that accurately?
A.  (Nods head.)
Q Soit's possible that M. dofson told you, yeah, | fired
that gun before and never had a problem |It's possible that he
said that, and that he never said anything about firing the gun
aut omatical ly.
A. | don't renenber.
Q Ckay.
MR. MULLINS: Nothing further.
THE COURT: You may step down.
(Wtness excused at 1:32 p.m)
MR. HAANSTAD: Your Honor, the governnment calls Jody
Keeku.

THE REPORTER: Rai se your right hand, please.
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JODY KEEKU, GOVERNVENT W TNESS, DULY SWORN
THE REPORTER: State your nane and spell your nane for
t he record.
THE WTNESS: Jody Keeku, KEE KU J ODY.
Dl RECT EXAM NATI ON
BY MR. HAANSTAD:
Q M. Keeku, how are you enpl oyed?
A. I'ma special agent with the Bureau of Al cohol, Tobacco,
Firearns and Expl osi ves.
ATF?
Yes.
How | ong have you been with ATF?

Since July of 2001.

Q
A
Q
A
Q AND what's your position with ATF right now?
A. | am a special agent.

Q And as a special agent with ATF what are your duties?

A. | investigate violations of federal firearns |aws,

viol ations of arson and viol ati ons of expl osives.

Q Cay. And in the course of performng your duties as an ATF
agent, did you becone involved in an investigation that centered
on David d of son?

A Yes.

Q And how did that cone about?

A. | received a phone call from O ficer Bob Zache of the Berlin

Police Departnent. And he told ne that he had been out --
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actually an Oficer Spittleberger had been out at the
Conservation Cl ub and had spoken with sone gentl eman that was
firing firearns.

Q Gay. And eventually in the course of your involvenent in
that investigation a federal search warrant was executed at

A of son' s residence, right?

Yes.

Was that July 16th of 20067

Yes.

O » O » Z

Now, while that search warrant was bei ng executed, you
interviewed M. O ofson, correct?

A Yes.

Q And you talked to himabout this automatic rifle that you
heard about ?

A.  Yes.

Q And nore specifically, did you talk to himabout the rifle
that's entered in Governnment's Exhibit 1, that is, an Aynpic
Arms . 223 caliber SGNR fle, nodel CAR-AR, wth a serial nunber
F70797?

A.  Yes.

Q And when you were interviewing himdid M. O ofson indicate
whet her he had | oaned that gun to Robert Kiernicki?

A. Yes. He had said that he had |oaned that firearmto

M. Kiernicki.

Q Gay. Dd he tell you why he | oaned the gun to
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M. Kiernicki?

A. That he was loaning that to M. Kiernicki so M. Kiernicki
could maintain his firearmskills.

Q D d he say what he neant by that?

A M. Adofson | guess was interested in mlitary training and
firearns expertise and was kind of hel ping M. Kiernicki becone
nore involved with firearns.

Dd M. Aofson tell you if he had | oaned anything el se to

M. Kiernicki to help himin that endeavor?

A.  He had also given M. Kiernicki anmmunition.

Q On nore than one occasion?

A Yes.

Q And did M. dofson explain to you why it was that -- or for

what length of tinme he was | oaning the gun to M. Kiernicki?

A Unm--

Q It was a loan, it wasn't permanent, right?

A Right. It was a loan until M. Kiernicki had purchased the
firearmthat he and M. O ofson had tal ked about previously.

Q Okay. And did M. dofson indicate to you whether that was
a full gun or whether it was a kit?

A. It was going to be a parts kit and they were going to
assenble it.

Q Do you know who was going to assenble it?

A. M. dofson.

Q And did M. dofson tell you during the course of his
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interview whether M. Kiernicki was the only person to whom he
had lent firearns?

A.  No, he had |l oaned firearns out to nunerous people.

Q Ddhetell you how many?

A He said he didn't recall. He had | oaned out so many
firearns that he could not keep track

Q D d he know to whom he had | ent those firearns?

A. No. He said he did not keep a record of who he | oaned out
firearns to.

Q D d he say why he didn't keep a record?

A. Because it woul d be dangerous.

Q D d he say what he neant by that?

A. | believe he would not want | aw enforcenent to know who he
had | oaned firearns out to.

Q Now, M. dofson knew that the federal search warrant was
bei ng executed at his residence at the sane tinme you were
interviewwng him right?

A Yes.

Q And did he indicate to you whether there were any firearns
at his house --

A.  Yeah.

Q Wat did he say?

A. | believe -- well, it was officer safety issue. W had
asked himactually before the interviewthat if there were

firearnms in the house, and he had said yes.
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Q Did he indicate to you whether he had firearns in places
ot her than at that residence that was bei ng searched?
A.  Yes, he had said that there were nunerous firearm caches,
but he woul d not disclose the exact |ocation of those places.
Q And did M. dofson tell you during the course of your
interview with himwhet her he knew what a machi ne gun was?
A.  Yes, he did.
Q And what did he say a machi ne gun was?
A It was a firearmthat would expel nore than one round with a
single pull of the trigger.
Q And when you were interviewnng himdid M. Oofson tell you
whet her he knew how to convert a nonautomatic rifle into a
machi ne gun?
A.  Yes, he said he had know edge of how to do so.
Q And when you were interviewing himdid he ever express to
you any opinion that he had as to whether or not Robert
Ki erni cki woul d have the know edge that was required to make
that sort of conversion?
A. He did not believe that M. Kiernicki would have the
know edge to be able to convert the firearminto a fully
automati c.

MR. HAANSTAD: Those are all the questions | have,
Your Honor .

THE COURT: Thank you.

CROSS- EXAM NATI ON
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BY MR. MJLLI NS:

Q Agent Keeku, when you interviewed M. d ofson back on, this
was in July of 20067

Yes.

He never tried to say that that gun wasn't his.

Correct.

He fully acknow edged that that was his gun.

Yes.

o >» O >» O >

You said that he also told you that he had the know edge to
transforma gun, a sem -autonatic into an automatic, correct?
A. Correct.

Q But that he didn't have the parts, tools, or machining
skills, correct?

A. Correct.

Q So actually he mght have had know edge of sone, in sonme
vague way, but he didn't have the skills to do it.

A. That is a statenent that he nade, yes.

Q Okay. And M. dofson also -- he said that he had bought
that gun in 1989, correct?

A. Correct.

Q And that he had bought it froma federal firearns |icensee,
correct?

A. 1'd have to review ny notes

Q Wuld it refresh your recollection if | showed you the

summary of the interview of M. QO of son?
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A Yes.
Q And actually let nme rephrase ny question. He said that he
buys guns from federal firearns |icensees, correct?
A Yes.
Q And to be a federal firearns |icensee, you nust be conplying
with federal laws as they relate to selling guns, correct?
A. Correct.
Q Okay. Now, M. dofson also said to you -- you asked
M. d ofson whether he had said anything to M. Kiernicki about
the gun, correct?
A. 1'd have to review ny notes.
Q Sure, go ahead.
A, Yes, M. dofson did speak with M. Kiernicki.
Q And he told himto behave hinself wth the gun.
MR. HAANSTAD: (bjection, Your Honor.
THE COURT: Excuse nme. Overruled. Overruled.
THE WTNESS: That is correct.
BY MR. MJLLI NS:
Q And he told M. Kiernicki that he didn't expect himto do
anyt hi ng stupi d.
A. Correct.
Q So M. dofson was expecting M. Kiernicki to behave
responsibly with the gun when he gave it to him
A. | do not know. | just know the statenent that he told

M. Kiernicki to behave.
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Q Okay. And M. dofson -- you advised M. Oofson that it
had fired automatically, correct?
A Yes.
Q And he said, well, if that happened then it was a
mal function, correct?

MR. HAANSTAD: (bj ection, hearsay.

THE COURT: Overrul ed.

THE WTNESS: |'d have to refer back to ny notes.
BY MR. MJLLI NS:
Q Go ahead.

(Wtness peruses docunent.)

Can you repeat the question, please?
You told M. O ofson that the gun had fired automatically?
Yes.
And he said that if that happened then it was a mal function.

Yes.

o > O > O >

And when the search warrant was executed there were other
guns that were found in M. O ofson's house, correct?

A Yes.

Q And none of those guns are autonatic.

A.  No.

MR. MULLINS: GCkay. Nothing further.

MR. HAANSTAD: | have no other questions, Your Honor.
THE COURT: You may step down. Thank you very nuch.

(Wtness excused at 1:44 p.m).
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MR. HAANSTAD: Your Honor, the governnent calls Agent
Paul Hardi ng.

THE REPORTER: Rai se your right hand, please.

PAUL HARDI NG GOVERNVMVENT W TNESS, DULY SWORN

THE REPORTER: State your nane and spell your nane for
t he record.

THE WTNESS: M nane is Paul John Hardi ng,
HARDI NG

DI RECT EXAM NATI ON

BY MR. HAANSTAD:
Q M. Harding, could you tell the | adies and gentlenen of the
jury how you're enpl oyed?
A. I'ma special agent with the Bureau of Al cohol, Tobacco,
Firearns and Expl osives enpl oyed at the M| waukee, W sconsin
field office.
Q And how | ong have you been with ATF?
A.  Since August of 1987.
Q And what are your responsibilities currently with ATF?
A. | routinely investigate alleged violations of the federal
firearns, arson and explosive laws, drug laws as they relate to
the firearnms |laws, and |I'mal so a conputer forensics exam ner
W th ATF.
Q How |l ong have you been a conputer forensics examner with
ATF?

A, Approximately |I'd say right around 19 nont hs now.
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Q Okay. And in the course of performng your duties as an ATF
agent, did you becone involved in an investigation involving
M. David d of son?
A Yes, | did.
Q And how did you cone to be involved in that investigation?
A. | was involved in a search warrant that was executed at his
residence, and later | did analysis on sone conputer hard drives
that we recovered fromthe residence.
Q Was the search of his residence on July -- or on 16th of
20067
A. My recollection it was July 19th.
Q Gkay. And generally speaking, the object of that search was
to locate guns and gun related itens in M. O ofson's residence,
right?
A. That's correct, as well as conputer related evidence.
Q And did you find those types of things when you executed the

search warrant ?

A, Yes, we did.

Q First of all, did you find guns in the residence?
A Yes.

Q Do you recall roughly how many?

There was, from 10 to 13 long guns ny recollection is were
recovered, and | believe three handguns.
Q And what about gun conponents?

A.  There were gun conponents, there were various gun parts,
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tools for working on firearns, nmanuals, amunition, a |large
nunber of firearns related itens.

Q Wen you say tools for working on firearnms, what sorts of
work were those, were those useful for on firearns?

A. Various things. There were common hand tools, a nunber of
them were, there were what appeared to be certain types of dyes
and things used in reloading and vari ous other assorted itens.
Q And you testified that one of the objects of the search was
to | ook for conputer related evidence as well, right?

A. That's correct.

Q And did you find conputers in his residence?

A, Yes, we did.

Q Okay. And have you had an opportunity to performa search
of the hard drives of those conputers?

A.  Yes, | have.

Q I'mgoing to show you a series of docunents that have been
mar ked Exhibits 9 through 13.

MR. MULLINS: Your Honor, may we have a side bar?

THE COURT: Surely.

(At side bar on the record.)

MR. MULLINS: | just want to give sone heads up that
we're going to object on rel evancy grounds to Exhibit 10 because
that refers to a different nodel of gun, not an M-16. O an
AR- 15.

THE COURT: Al right. What else are you objecting
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to?

MR. MULLINS: Exhibit 11 al so based on rel evancy
because the e-mails are from 2003. Also | don't see any
reference to M-16s in Exhibit 11 or AR-15s.

THE COURT: Go ahead. \Wat el se?

MR. MULLINS: Exhibit 12, there we're objecting on
rel evancy because of the date, it's from 2005. This happened a
year later. No objection to Exhibit 13. O Exhibit 9.

THE COURT: M. Haanstad?

MR. HAANSTAD: It's true Exhibit 10 does not refer to
IV-16s at all, but it discusses the conversion of non-automatics
into automatic firing weapons. So it's relevant in that it
shows that M. O ofson is a person who not only is not going to
have know edge but also is not going to have the interest in
perform ng properly speaking conversions of non-automatics into
fully automati cs.

THE COURT: And what about 117

MR. HAANSTAD: In 11 soneone is asking M. d ofson
about registering a machine gun. M. O ofson indicates that as
a sovereign they're not hindered by regulations that federal
citizens have to all ow

There's been testinony just recently that's gone into
whet her or not M. O ofson knewthat it was illegal for himto
have this gun, whether he had reason to be worried about having

this gun. One possible reason --
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THE COURT: \What about 127

MR. HAANSTAD: In 12, | nean, he specifically is
aski ng about ordering NM-16 parts which are exactly what was put
into this AR-15 at issue in this case. |It's trueit's from--

THE COURT: Al of the objections are overrul ed.

(End of discussion at side bar.)
BY MR. HAANSTAD:
Q | think these are in order, M. Harding.

THE COURT: M. Haanstad, would you please turn your
screen.
BY MR. HAANSTAD:
Q I'mshow ng you now what's been marked Exhibits 9 through
13. If you could just look at those and tell nme whether you
recogni ze them

THE COURT: One second, please.

THE WTNESS: Yes, | do.
BY MR. HAANSTAD:
Q And how do you recogni ze Exhibits 9 through 13?
A. They were itens that | recovered fromthree of the hard
drives, recovered fromsone of the hard drives that were taken
fromM. dofson's residence on that day during the course of ny
anal ysi s.

MR. HAANSTAD: Your Honor, |'d nove Exhibits 9 through
13 into evidence.

THE COURT: (njections? Above what we di scussed at
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si de bar?

MR. MULLINS: No.

THE COURT: The objection is overruled. Proceed.

(Exhibit 9-13 offered and received.)

BY MR. HAANSTAD:

Q Agent Harding, looking first at Exhibit 9. Wat is

Exhi bit 9?

A It's -- it is a printed out PDF docunent that was recovered
fromdrive QL.

THE COURT: One second, please.

(Pause.)

THE COURT: Go ahead.

THE WTNESS: This is a printed out copy of a PDF
docunent that was recovered by nyself froma drive that was
designated as QL. It was the nmain drive containing the Wndows
operating systemfromone of the conputers in the basenent.

BY MR. HAANSTAD:

Q And it's a PDF docunent entitled, AR-15 to M- 16 Conversion
Book, right?

A Yes, it is.

Q And if you turn to the first page, there is a notice at the
bottom right?

A. That's correct.

Q And that notice says that this book contains information

that gives explicit details on the construction and/or
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conversion of fully automatic firearns, right?

A. Correct.

Q And if you turn to page 10 of that docunent. It |ists sone
AR-15 parts?

A. That is correct, it depicts the parts with the description
under them

Q And at the very bottomof that page it indicates AR 15 parts
to be discarded, right?

A. Correct.

Q And anpong the parts that are listed in the AR-15 parts to be
di scarded are the hammer, the trigger, the selector and a

di sconnector, right?

A. Correct.

Q And if you turn to page 11 of that docunent, it's entitled,
V-16 Parts?

A. Correct.

Q And the sane parts, the sane AR-15 parts that were just

di scarded are for the nost part |isted here under the M- 16
parts, right?

A.  The descriptions are the sane, that's correct.

Q So again it includes the hanmmer, the selector, the trigger,
and the di sconnector. Right?

A. Correct.

Q And if you could | ook at Exhibit 10.

A. Yes.
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Q And Exhibit --

THE COURT: Can you magnify that?

MR. HAANSTAD: Judge, I'msorry, this is Exhibit 11
t hat popped up on the screen. I'mafraid | don't have the
ability to go back.

THE COURT: Al right.
BY MR. HAANSTAD:
Q And Exhibit 10 first lists the person's nane, address, phone
nunber, sone information |ike that.

THE COURT: One second. Let nme see if | can do
sonet hing here. Wuld you put your paper down?

(Pause.)

THE COURT: Go ahead.
BY MR. HAANSTAD:
Q After the identifying information at the very top there's a
line that reads, the down and dirty full auto SKS, right?
A.  That is correct.
Q Have you | ooked through this docunent?
A.  Yes, | have.

THE COURT: Wuld you pull the docunent down sone?
Pull it toward you.
BY MR. HAANSTAD:
Q I'msorry, have you | ooked through this docunent before?
A.  Yes, | have.

Q And generally speaki ng what process does it describe?
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A. It describes howto turn a sem -- how to convert a
sem -automatic SKS rifle into a SKSrifle that will fire in a
full automatic configuration.
Q And when you say an SKS rifle that will fire in a ful
automatic configuration, do you nean an SKSrifle that will fire
as a machi ne gun?
A. That is correct.
Q Continuing on to Exhibit 11. Wat is Exhibit 11?
A. Exhibit 11 -- get it centered here --
THE COURT: 1'Il see if | can go back to the other
one. Unless you would prefer using that.
MR. HAANSTAD: |s that larger?
THE COURT: It's larger.
MR. HAANSTAD: | think that would be a good i dea.
(Pause.)
THE COURT: Can the jury see that? GCo ahead.
BY MR. HAANSTAD:
Q So Exhibit 11 is an e-mail exchange between David d of son
and anot her individual, right?
A. That is correct.
Q And we need to start at the bottomto go chronologically as
the earliest e-mail on this page; is that right?
A. That's correct.
Q Okay. So at the bottomit's sonebody e-mailing to David R

A of son aski ng hi mabout the untaxed registering of a machi ne
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gun, right?

A. That's correct.

Q And how does M. O ofson respond in the e-nmail above?
A.  He responds that -- do you want ne to paraphrase it?
Q No, if you could just read right fromthe --

THE COURT: No, the jury can read.

MR. HAANSTAD: |'msorry?

THE COURT: The jury can read.
BY MR. HAANSTAD:
Q Gay. If you could sunmarize what it is that he, how
M. d ofson's responds.
A.  The response essentially is that individuals that are
sovereigns, as it is called, as they are called in the e-mail,
are not bound by the United States regul ati ons regarding
firearnms, and that possession of nmachi ne guns by sovereigns,
unl i ke those by average citizens, is not restricted, and there's
no requirenment for registration or adherence to the federal |aw
Q And if you could go to Exhibit 12. What is Exhibit 127
A. Exhibit 12 is again an e-mail exchange between
M. dofson -- between an individual utilizing -- referred to by
the nanme of David and utilizing an e-nmail address of
clover762@harter.net and anot her individual essentially appear
to be bartering back and forth over NM-16 associated itens such
as magazines and mlitary pouches, that type of thing.

Q And it also refers generally to V-16 parts, right?
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A. That's correct.
Q Now, you said an individual who is referred to as David, but
al so has an e-mai|l address of cloverleaf762@harter.net. Based
on your forensic examnation of M. dofson's hard drives, that
is the hard drives of the conputers that were taken fromhis
residence in July of 2006, do you know who
cl overl eaf 762@harter.net refers to?
A.  Yes, | saw nunerous e-mails using that e-mail address, and
al so referencing the nane of -- M. dofson's full name David
A ofson, and | also know that that's the user profile for the
mai n conputer that we recovered designated as QL. And that
conputer also, when it was installed, was installed with the
regi stered user nane of David O of son
Q Okay. And if you could take a | ook at Exhibit 13. Have you
revi ewed Exhibit 13 before?
A.  Yes, | have.
Q And it's a docunent entitled, Requirenents For Purchasing
Machi ne Guns and then goes on fromthere, right, in the title?
A. That's correct.
Q And generally speaking what is Exhibit 13?
A. It describes the requirenments of the National Firearns Act
in regards to private citizens purchasing and registering in
their own nanes legally National Firearnms Arns Act weapons which
i ncl udes machi ne guns, silencers, short-barreled rifles,

short-barrel ed shotguns and other types of firearns. It
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basically describes the procedure at how one goes about it and
what the requirenents are.
Q And it actually begins by indicating that the notion that
machine guns are illegal is, as they refer to it here, a
m sconception, right?
A. That's correct.
MR. HAANSTAD: Those are all the questions | have,
Your Honor .
CROSS- EXAM NATI ON
BY MR, MJLLI NS:
Q Agent Harding, the NM-16 and the AR-15 are simlar types of
guns, correct?
A. It's tough to -- what you're using generally is generic
terns right now, AR-15 and M-16, there's various different
manuf acturers and nodels of the AR-15. | believe initially they
were both -- and again |I'mnot one of our firearns technol ogy
people, I'm a special agent, but generally they were derived
fromvery simlar type of firearns. It may have branched off
over the years. One is generally regarded as fully automatic or
a machine gun or select fire, the other is generally regarded as
a sem -automatic firearm
Q So the AR-15 was essentially designed as the civilian
version of the NM-16, the civilian sem -automatic version as
opposed to the M-16 which is primarily used by the mlitary,

correct?
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A. In general | think, again, using the generic terns | believe
that's an accurate statenent.

Q Gkay. And so the AR-15 can function using parts fromthe
\V-16. Correct?

A NM-16 parts -- sonme MV-16 parts will fit in an AR 15 rifle and
you can fire, you can certainly fire rounds fromit.

Q But that doesn't necessarily transformthe gun, the AR-15
into an automatic gun just because it has some M-16 parts,
correct?

A. That is again a question that would be beyond ny | evel of
experti se.

Q Ckay.

A. My understanding is if it fires as a machine gun that it may
not be designated as an NM-16 but it's still designated as a
machi ne gun

Q If it fires. But just the fact that it has parts of an NM-16
does not by that fact make it a machine gun, unless it fires
nore than one round.

A. Actually | believe it can be nore conplicated than that.

And again, | think that would be outside of nmy area of expertise
to answer that, to try to answer that question

Q Ckay. Now, these docunents that were retrieved from

M. dofson's conputer, these were on his hard drive, correct?
A I'msorry?
Q

These were on his hard drive?
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A. There were nore than one hard drive, but, yes, they were on
hard drives, that's correct.

Q Okay. And they were not printed in hard copy fornf

A. Not that | observed. These here were printed fromfiles
that were recovered fromthe hard drives.

Q In other words, you printed them --

A Yes.

Q -- or sonebody with the ATF printed them They weren't just
| ying around --

These are not the copies --

Ckay.

-- we did not recover these copies from--

Ri ght .

Yes.

And they weren't just lying around M. d of son's house.
These particul ar docunents?

Correct.

Not that |'m aware of, no.

o » O >» O >» O >» O >

Ckay. Now, is it possible you are a conputer forensics
expert, correct?

A. That's correct.

Q Is it possible to determ ne how often sonmeone has viewed a
speci fic docunent by exam ning the hard drive?

A. In certain circunstances it's possible. It depends on the

type -- it depends on the type of docunent, it depends on where
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it was stored, it depends on the operating system | nean, in
certain circunstances it is possible.

Q GCkay. D dyoutry to determne that in this case?

A Wiat | did determne -- | attenpted to determ ne al ong those
lines in this case. What | was able to determne is what are
referred to generally as creation, nodification, and | ast access
dates for these docunents.

Q Ckay. Do you know when Exhibit 9 was |ast accessed?

A. | would have to |look. Exhibit 9 has a |ast access date of
July 16th, | believe it is, of 2006. Roughly, give or take a
day but | believe it was July 16th of 2006 is reflected as the

| ast access date.

Q Okay. Now, Exhibit 9 describes a particular process for
converting an AR-15 to an M-16, correct?

A. \Whether -- it describes a process whether the process

i nvolves all steps or whether the process involves pieces,

again, we're -- not to put anybody off, but we're again getting
outsi de nmy personal area of expertise regarding this.

Q Okay. So you don't know whether this process was done on

t hat gun.
A. I'm again, not ny area of expertise.
Q Cay. And this cane -- it was on the hard drive, was it

downl oaded with ot her docunents?
A It can be difficult to tell at tines howa file actually got

on the hard drive itself. This particular file was in a fol der
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with quite a few other PDF docunents and it -- based upon ny
anal ysis of that hard drive and based upon the itens that were
recovered fromit, it would be ny opinion that this was copied
froma CD along with other PDF files that were part of that CD
and put into a folder under the cloverleaf's -- under several
sub-fol ders under the cloverleaf762 user profile for the main
hard drive on that conputer, if that answers your question.
Q It does. Do you know what other documents woul d have been
downl oaded with it?
A Again, | don't like to use the term downl oaded because t hat
often would reflect that it came fromthe Internet. | believe
this was nore likely a copied CDin which a CD was placed in a

drive and then the contents of that CD were copied over to a

f ol der.
Q Ckay.
A I'msorry.

Q Do you know what ot her docunents were on that CD?

A.  There were docunents related to all types of, everything
fromthe federal firearns rules and regul ati ons was one of the
docunents, an ATF manual regarding essentially the entire
federal firearnms regulations and | aws, there was a manual on
there, an ATF publication regarding ATF's -- a conpil ation of
state firearmlaws, there were manuals for various other types
of firearns. Again, these were PDF docunents. | believe there

was a DEA drug enforcenent training guide PDF that was on there.
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There was a whole --
Q Sois it fair to describe the CD as kind of intended for gun
enthusiasts to allow themto pursue their hobby and not run
afoul of the | aw?
A. There were manuals. | don't know what it was intended for.
| can sinply tell you what was on it.
Q Ckay. But there were laws and regul ations dealing with
firearmns.
A. Anong various other manuals for arnory manuals, for various
mlitary type firearns. There were mlitary training manual s
There were -- there was a whole smattering of that type of
material and there were several -- there were additional
sub-fol ders on there that contai ned what appeared to be other
di sks that were part of this series.
Q kay.
A. Wat the intention of the seller, the conpany | believe is a

conpany called Stipco, STI P CO

Q And you know M. A ofson is in the Arny Reserves?

A. | have been told that.

Q Now, the -- sone of the parts that you found in

M. dofson's basenent it was?

A. That's correct.

Q They're used to assenble firearns. Correct?

A. They certainly could be. They could be used for assenbly,
they could be used for repair. Sone of themwere -- we found,

85




02:13

02:13

02:13

02:14

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Paul Harding

for exanple, FNFAL rifle in which the main section of the
receiver is cut out to essentially stop it from being viewed by
ATF reqgul ations as a firearmin itself, it's no |onger
functioning. So we have the upper barrel assenbly --

But --

-- we found a whole smattering of things.

And those parts by thenselves are not illegal to possess.
|"msorry, illegal?

Those parts are not illegal to possess.

No, they are not.

And it's not illegal to assenble a gun, correct?

It depends on the gun that you assenbl e.

o >» O >» O » O > O

Right, you can't assenble an automatic. But it's not
illegal to assenble a nonautomatic gun.
A, You can certainly assenble firearns. But again, the

conpleted firearmmust be in conformance with all existing

federal regulations and laws. | don't know how to put it any
ot her way.
Q But the actual assenbly is not by itself illegal

A Not if you're assenbling a fully |egal in-confornmance

firearm no.

Q kay.

A.  You can't engage in the business of assenbly --

Q Correct.

A -- unless you're |licensed, but to assenble one for yourself
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A. Yes, | do.

Q Correct, or to loan to people, friends.
A. Again, as long as the friend is not

Q Right.

A. -- and the firearmis in conformance --
Q Yes

A -- wth all laws, that's correct.

Q GCkay. | want to refer to Exhibit 10.
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prohibited --

Do you have that in

And SKS is a nodel of

correct?

Q And that refers to the full auto SKS

gun, correct?

A Yes, it is.

Q And that's not an M-16

A. It is not, no.

Q And this docunent does not refer to M 16s

A. It does not.

Q And it does not refer to AR 15s.

A. It does not.

Q GCay. And | want to ask you to look at Exhibit 11. And

these were e-mails from 2003, correct?

That's correct.

Q And Exhibit 12, those were from 20057
A. That's correct.
Q And those only refer to parts,

V-16 parts,

correct?
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A. That's correct.

Q They don't refer to any process of converting an AR-15 to an
V- 16.

A.  They do not.

Q And for that matter Exhibit 11 does not refer to any
conversion of an AR-15 into an M- 16.

A. Does not refer to conversion, that is correct.

Q And if you ook at Exhibit 13. Do you know who published

this or who wote this?

A | can't tell you who wote it, |I can tell you who did not
wite it.
Q The ATF.

A. Yes. And that's because quite sinply we're referred to as
BATF which is a term nology we don't use. W refer to our
agency, its official designationis ATF. And | don't say that
that to be wise, I'msinply saying that that's, the one thing
can say is it's not one of our docunents.

Q Ckay. But it essentially advises people howto legally own
or possess an automatic firearm correct?

A. That's correct.

Q Because there are certain |egal procedures for owning an
automatic firearm or possessing an automatic firearm

A.  Yes, there are.

Q And this just describes the procedures that have to be

fol | owed.
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That's correct.

And these are accurate? For the nost part?

| would say for the nost part, yes.

And just getting back to Exhibit 9, and this m ght be beyond
expertise, but I'll try anyways. |f you could go to page
And - -

THE COURT: O which docunent ?
MR. MIULLINS: O Exhibit 9.

THE COURT: Thank you.

BY MR. MJLLI NS:

Q
esse

A

Q

Your

And that shows the NM-16 parts. | assune these are the
ntial parts of an M- 16?
Agai n, that would be beyond ny area of experti se.
Ckay. Fair enough.
MR. MULLINS: | have nothing further.
MR. HAANSTAD: Not hing further fromthe governnent,
Honor .

THE COURT: Very well. Let's take a break at this

THE BAILIFF: Al rise

(Jury out at 2:18 p.m)

(Wtness excused at 2:18 p.m)

THE COURT: Wo do you have in the w ngs?

MR. HAANSTAD: | have one nore w tness, Your Honor.

THE COURT: Al right. W'Il take about 10 m nutes or
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so and give the jury sufficient tinme to refresh and we'll be
ready to roll.

MR. HAANSTAD: Thanks.

THE COURT: Thank you.

(Recess taken at 2:19 p.m, until 2:34 p.m)

THE COURT: Do the parties wish to be heard?

MR. HAANSTAD: Your Honor, the governnment has one nore
witness, and we'll likely rest after that w tness.

THE COURT: M. Fahl?

MR. FAHL: M. Haanstad infornmed ne that he would |ike
to sequester our expert during their expert's testinony and |
t hought that was sonething we shoul d discuss prior to the jury
com ng out.

THE COURT: Al right.

MR. HAANSTAD: My concern, Your Honor, is that if
their proposed expert witness sits in through our entire --
t hey' ve sat through our case so far, and if that w tness now
sits through and hears our expert testinony, | think the obvious
concern is that he's going to sort of weave his testinony in
t hrough what he heard our witness testify to. And it's
particularly the case where this witness hasn't prepared a
witten report of any kind in connection with this case.

| know that within the |ast couple of nonths this
exact same proposed expert witness, M. Savage, encountered a

simlar situation in | believe it was the District of South
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Carolina and was excluded fromtestifying on that basis, and |
t hink the concern is the sane here.

THE COURT: M. Fahl?

MR. FAHL: First of all, | had talked to M. Haanstad
earlier and we decided that we would all ow our witnesses in
t hroughout the entire trial. And that's why when you stopped us
before and we cane to side bar | nentioned that we had agreed
that w tnesses woul d not be sequestered during the hearing.
Apparently now that's changed.

But under Rule 703 it's clear that an expert can
testify to factual data and it can be basis for an opinion that
are just made known to the expert that day or just before the
heari ng.

So | think under Rule 703 M. Savage shoul d be all owed
to be present to hear the governnent's expert's testinony
because sone of those facts may be rel evant to any opi nion which
he would in fact give.

M. Savage has exam ned the firearmthis afternoon.
H's testinony will be -- nostly consist of what it is he sawin
the gun and what, including the internal parts of this gun, and
what they consist of. However, there are sone mal functions that
| think will be at issue in M. Kingery's testinony.

| would like to have M. Savage present so he can hear
what M. Kingery testifies to regarding those mal functions so

that if the information concerning those nmalfunctions is in our
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eyes not conplete or incorrect, we have the ability to either
rebut or add information to that.

THE COURT: M. Haanstad, |'m curious about your
position with respect to the exclusion of the defense expert in
light of your prior statenent that all wtnesses could be in the
courtroomduring the course of testinony.

MR. HAANSTAD: Qur concern was not so nuch with the
fact witnesses that were testifying earlier as with the w tness
who is going to be providing the sanme type of expert testinony
that this proposed expert --

THE COURT: Well, you could have certainly said that
at the beginning of the trial, but you didn't. So have you in
ef fect duped the defense by saying on the one hand everyone can
be in and suggesting to the defense that there will be no
problemw th its expert and now changi ng course?

MR. HAANSTAD: No, Your Honor. And | want to nmake
sonething clear. And that's why -- there are two rel ated issues
here, and | know | can't have it both ways and | wouldn't ask to
have it both ways.

We are not at this point satisfied that M. Savage is
gqualified to present expert testinony. So | think maybe it
woul d make sense, and | know we tal ked at the final pretrial
about having a Daubert hearing of some sort. And | understand
t hat the governnent should have to choose one or the other.

That is, if its positionis that this person is not qualified as
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an expert then the harmin himsitting through the trial is
obvi ously much | ess.

On the other hand -- so | don't want to hold back and
suggest that |I'm not opposing his expert testinony because the
governnent is still opposing that testinony.

THE COURT: Well, | certainly recall that was your
position earlier. Now, with respect to M. Savage remaining in
the courtroom why has there been a change in heart?

MR. HAANSTAD: Your Honor, | didn't nean to commt to
hi s being here through the testinony of our proposed expert. In
fact, | wasn't sure that we were going to get this far today.
This is our last witness and | didn't anticipate that we woul d
finish, but obviously it noved a |l ot nore quickly than | thought
it woul d.

THE COURT: That still wouldn't change the earlier
statenent by the governnent in response to ny question at side

bar regarding the exclusion of wtnesses.

MR. HAANSTAD: R ght. And, Your Honor, all | can say
is that | didn't nean to -- and I'mcertainly not trying to
sandbag the defense in any way. |'mnot sure | see how the two
things are related. |1'mnot sure | see how they're prejudiced

if he's not allowed to sit through this testinony whereas he was
allowed to sit through the prior nonexpert testinony.
THE COURT: M. Fahl?

MR, FAHL: Well, in this discussion we had part of the
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concern was M. Haanstad's expert M. Kingery, and M. Vasquez
who could be in fact called on to rebut M. Savage, have been
allowed to sit through the entire trial. | had talked to him
are we going to sequester wtnesses or not. He said | don't see
a need to, so we didn't. And | -- so | called M. Savage and
told himto cone up

As far as a Daubert hearing, as | said, his testinony
is to be based on any expert opinion he bases, be based upon a
visual inspection of the firearmwhich is the sane net hod that
M. Kingery will use for sone of his testinony.

THE COURT: If that is so, if his testinony is going
to be based upon his exam nation of the docunent -- of the
firearm--

MR. FAHL: As one part. And in that sense | don't
think it's a Daubert issue. | nean, if he wants to tal k about
the credibility of M. Savage, | nean, | think that goes to
adm ssibility and not to whether or not he can cone in.

THE COURT: That's certainly not a Daubert question.

MR. FAHL: Ckay. He may want to -- or | may ask him
to testify, one, about this soft prinered ammunition versus hard
prinmered anmunition, or two mal functions that nmay be occurring
inthis particular rifle. Those are going to be based upon his
general know edge as a gunsmth and owner of a gun shop and his
wor k desi gning and producing firearns for his own conpany and

ot her conpani es.
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THE COURT: If he's offering opinion testinony
regardl ess of the source of his know edge, if he's expressing
opi nions, then he's testifying essentially as an expert. He's
not just giving objective testinony based upon facts that are
clearly observable and can be testified to by the average Joe.

In I'ight of what has been said I'mgoing to do this.
| will exclude M. Savage fromthe trial during, at |east during
that portion of the trial where the governnment is offering what
it believes to be expert testinony. Wen the governnent's
W t ness conpletes his testinony, that witness will also be
excluded fromthe courtroom

The witness offered by the governnent as an expert and
M . Savage may not discuss their testinony wth anyone until
they' re advised this case has been conpleted. That is, tonight
or tonorrow they cannot talk about their testinony with the
government or wth the defense.

So if the government's witness is called to rebut what
your witness has to say, he cannot confer with the governnent
prior to any rebuttal testinony that that witness wishes to
of fer.

MR. FAHL: Can that go as well for M. Vasquez who at
this point | haven't heard that --

THE COURT: If there is any expert testinony to be
of fered by the governnment, yes. Now, with respect to other

governnent witnesses, if there's another w tness the governnent
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anticipates calling either as part of its case in chief or as
rebuttal, that witness or w tnesses cannot be in the courtroom

MR. FAHL: Thank you, Your Honor.

THE COURT: Al right. So if you need to give
instructions to any of your witnesses this is your opportunity
to do so.

(Pause.)

THE COURT: Are you ready to proceed?

MR. HAANSTAD: Yes, Your Honor.

THE COURT: Before we proceed | would like to ask both
si des whether or not you would anticipate calling any w tnesses
who have been convicted of any crines.

MR. HAANSTAD: The governnment does not, Your Honor.

MR. FAHL: No, Your Honor.

THE COURT: Al right, I will have a set of
instructions given to you shortly so that you can review them
toni ght or during sone | ater break.

(Jury in at 2:48 p.m)

THE COURT: M. Haanstad?

MR. HAANSTAD: The governnent calls Max Kingery.

THE REPORTER  Rai se your right hand, please.

MAX KI NGERY, GOVERNMENT W TNESS, DULY SWORN

THE REPORTER  State your nane and spell your nane for
t he record.

THE W TNESS: Max Mason Kingery, KI NGERY.
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Dl RECT EXAM NATI ON
BY MR. HAANSTAD:
Q M. Kingery, can you tell the |adies and gentl enen of the
jury how you're enpl oyed?
A I'ma firearns enforcenent officer wth the Bureau of
Al cohol, Tobacco & Firearns.
Q ay, and how | ong have you been with ATF?
A.  About two and a half years.
Q And have you been a -- I'msorry, is it a firearns

enforcenent officer?

A Yes, sir.

Q An FEO? Have you been an FEO that whole tine?

A.  Yes, sir, | have.

Q And what are your duties and responsibilities as an FEO?

As an FEO primarily we exanm ne and classify itens submtted
to us as evidence. W also examne itens submtted to
t echnol ogy branch by the firearns industry for classification
Itens that are being inported into the United States are
evaluated for their inportability. And we answer general
firearns related questions to the public and to nenbers of the
i ndustry.
Q And do your evaluation responsibilities include making
determ nations for ATF as to whether certain firearns are
machi ne guns?

A. Yes, sir.

97




02:51

02:51

02:52

02:52

02:52

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery
Q How are you enployed prior to working for ATF?
A. Prior to ATF | was a sergeant with the West Virginia State
Pol i ce.
Q And what types of firearns training did you receive before
you canme to ATF?
A. Wth the state police | was trained with the service side
arm and with the shotgun and carbines. | was also a sniper, so
"' ma nenber of the sniper team
Prior to the State Police | was a nenber of the United
States Marine Corps, and | served there about nine years. Had
an expensi ve amount of training wth a wde variety of the use,
i npl ementation and identification of firearns of a wide variety
in the Marine Corps, both U S. and Soviet.
Q Okay. And have you received firearns training since joining
ATF?
A.  Yes, sir, | have.
Q And what kind of training is that?
A. | received training on the classification of firearns
according to the Federal Firearns Guide. And |'ve attended
several arnors courses on a nunber of different types of
firearms. Ammunition factory tours, anmmunition training at
those tours. Training on firearnms nexus.
Q What do you nean by firearnms nexus?
A. \Were firearns originate from

Q Ckay.
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AL And I've witten, | believe it's 15, possibly 16 what we
call white papers --

Q What are those?

A -- on a nunber of different firearnms. |It's basically like a
homewor k assi gnnment of paper. The initial part of ny position
with ATF | was being trained on the job. And part of that
training | had to wite these papers on a nunber of different
types of firearms. One of those was the AR-15 series of
firearns.

Q And when you wite these papers on sonething |ike the AR- 15,
what sorts of topics do you cover with respect to the gun?

A. Everything about it that we have available in our library at
ATF.

Q Ckay.

A. W have a 9,000, naybe 10,000 volune library on firearns.

We al so have a nunber of periodicals, magazines, factory fliers
and panphlets. W cover the design characteristics of the
various nodels of the firearm both the civilian -- in this case
there are civilian and mlitary variants, we cover both
variants, and howit -- its history, howit cane about to be
desi gned, who designed it, who uses it and those type of things.
Q Ckay. Now, you testified that part of your responsibilities
i ncl ude maki ng determ nations as to whether or not particular
firearnms qualify as nmachi ne guns

A. Yes, sir.
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Q And in order to determ ne whether a firearmqualifies as a
machi ne gun, where do you find the standard, that is, the
definition for machi ne gun?
A.  The definition is under 26 U.S.C. 5845(B) | believe it is.
Q Gkay. And just generally speaking, what is a machi ne gun
according to that source?
A. A machine gun is any weapon whi ch shoots automatically which
is or designed to, intended to, or may readily be converted to
fire automatically nore than one shot w thout manual rel oading
by a single function of the trigger.

It's also the frame of receiver of any such firearm
And it can be a part solely intended -- solely designed and
intended to convert a firearminto a machine gun, or a
conbi nati on of parts that are designed to convert a firearminto
a machine gun, if those parts are under the control or
possessi on of a person.
Q And how many firearns approxi mately have you exam ned in
your official capacity to nake that determ nation, that is,
whet her the firearmqualifies as a nmachi ne gun?
A.  As evidence |'ve exam ned several hundred firearns, maybe
approaching a thousand firearns that would have fit into the
machi ne gun cat egory.
Q Okay. And if | show you what's been marked as Exhibit 1 in
this case, do you know whet her you' ve had an opportunity to

exam ne this particular firearnf
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A.  Yes, sir, | have.

Q And how do you know t hat?

A. Fromthe serial nunber. | looked at it earlier also as it
was sitting on the table and verified that it's the sane firearm
that | exam ned.

Q Gkay. And do you know how many tinmes you' ve had an occasi on
to exam ne that particular firearnf

A.  Well, not counting today three occasions.

Q And is it true that you exam ned that particular firearm
specifically in the course of perform ng your duties as an FEO?
A Yes.

Q And do you recall when the first test was?

A. It was in Cctober of 2006.

Q Okay. And how did that test cone about? How did you first
conme into contact with that gun?

A. The itemwas submtted to Firearns Technol ogy Branch as
evidence, and it was assigned to ne for exam nation.

Q Okay. And once it was assigned to you, you took possession
of it, right?

A Yes, sir.

Q And what did you do that?

A Well, | examned it to see if it had been nodified in any
way, or if any parts had been installed into it to convert it
into a machi ne gun.

Q And what did you find upon that exam nation?
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A. Wen | examned this firearm|l found that there were four of
the fire control conponents, it had been assenbled wth machi ne
gun conponents for four of the firearm conponents.

Q And what four conponents were those?

A.  The trigger, the hammer, the disconnector, and the sel ector
swi t ch.

Q Ckay. And based on your training and experience, what is
the effect of having those four conponents, those four specific
conponents be NM-16 parts rather than AR-15 parts?

A. Wen installed to an AR?

Q That's correct.

A. It would nmake the weapon fire automatically, or allowit to
fire automatically.

Q And when you say allowit to fire automatically, you nmean

allowit to fire nore than one round with a single pull of the

trigger?
Yes, sir.
Q And, therefore, constitute a machine gun?
A.  Yes, sir.
Q | show you what's been marked as Exhibit 9.

Now, Exhibit 9 is a docunent entitled, AR-15 to N-16
Conversion, right?
A Yes, sir.
Q And it indicates on page 2, if you turn to that, there's a

notice at the bottom| believe that indicates that the purpose
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of the manual is to instruct individuals as to how to convert a
nonautomatic to an automatic firearm right?
A.  Yes, sir.
Q And --

THE COURT: Counsel, please note that docunent is not
currently in front of the jury. Do you wish to have it
di spl ayed?

MR. HAANSTAD: |'msorry, yes, Your Honor, please.

THE COURT: Can the jury see that clearly?

Go ahead.
BY MR. HAANSTAD:
Q And if you turn to page 10 of that manual. Now, at the top
of page 10, it's captioned, AR-15 Parts?
A Yes.
Q And it shows five different fire control conponents, right?
A.  Yes, sir.
Q And you had nentioned that four fire control conponents were
V-16 rather than AR-15 in this particular firearm right?
A.  Yes, sir.
Q And which four are those?
A.  The hanmmer, the selector, the trigger and the di sconnector.
Q Ckay. And again, based on your training and your
experience, is it necessary to replace all five of these AR-15
parts that are listed here in Exhibit 9 in order to make an

AR-15 fire automatically?

103




03:01

03:01

03:01

03:02

03:02

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

A. No, sir, it's not necessary to replace all five.

Q Ckay. And you testified that during your QOctober 2006
exam nation of this particular firearmof Exhibit 1, that you
noted that four of these five were changed, right? O I'm
sorry, four of these five were M-16 rather than AR-15
conmponents, right?

A Yes, sir.

Q Okay. And based on the fact that those four conponents were
V-16 rather than AR-15, did you have an expectation as to

whet her or not that firearmwould qualify as a nmachi ne gun?

A. | expected that it would fire automatically, yes.

Q Okay. But your exam nation consists of nore than just

| ooking at the fire control conponents, right?

A.  Right.

Q After you noted the fire control conponents were N-16 rat her
than AR-15, what did you do?

A Well, the next step would be to check the barrel to nake
sure that it's not obstructed so that | may fire it safely.

Q Ckay.

A. Then | would take it into the range and actually test fire
it.

Q And did you do that in Cctober of 2006 with this particul ar
gun, Exhibit 1?

A Yes, sir, | did.

Q And can you describe the test that you perforned at the

104




03:02

03:02

03.03

03.03

03.03

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

range?
A. Yes. | fired a total of 10 rounds on this test, two
magazi nes of five rounds each. | inserted a nagazine of five

rounds, charged the weapon, |oaded a cartridge into the chanber,
pl aced the selector |lever on the safe position, and squeezed the
trigger. The weapon did not fire, as | would have expected.

Q Okay. So that was not consistent with -- I'msorry, that
was consistent with what you expect ed.

A Yes.

Q The fact that when the selector switch was on safe the
firearmdid not fire.

A. Correct. Yes, sir.

Q Ckay. Wat did you do next?

A, Next | noved the selector to the fire position, which is the
sem -autonmatic position, and squeezed the trigger, and the
weapon fired.

Q ay. Just one shot?

A. | repeated this test wth five shots.

Q And each tine you pulled the trigger how many rounds were
fired?

A. | pulled the trigger five tines and it fired one round wth
each pull of the trigger.

Q And was that consistent wth what you expected?

A.  Yes, sir.

Q And what did you do next?
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A. Next | inserted a nagazi ne, a second nmagazi ne of five
rounds, and noved the selector lever to the automatic position.
It's an unmarked position on this firearm It would be the
position at 3:00 o' clock if you were | ooking at the selector as
a clock face.

Then | squeezed the trigger and the weapon fired one
round, ejected that round, |oaded another, and then the hanmer
followed that round forward but failed to fire.

Q So when it was in the unnmarked third position and you pul | ed
the trigger it fired one round, right?

A.  Yes, sir.

Q And even though it fired that round, a second round was
cycled into the battery, right?

A.  Yes, sir.

Q That is, it was put in the sane position that the first
round had just been in.

A. Right. But the hammer is caught in the sem auto position.
It is not allowed to continue forward.

Q Wereas in the automatic position what happens?

A.  The hammer would be allowed to fly forward and strike the
primer.

Q Gay. And in this case could you see whether the -- when
t he second round was chanbered, whether the hamrer hit that
second round?

A, Yes, there was a dinple in the priner where the -- actually
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t he hamer strikes the firing pin and the firing pin strikes the
primer. There was a dinple made in the priner by the firing

pi n.

Q Okay. Was that result, that is, the result of your pulling
the trigger while the selector switch was in the unmarked third
position, was that consistent wth what you expected to happen?
A. No, sir, it was not.

Q Because you expected it to fire automatically in that
position?

A Yes, sir.

Q Now, based on your training and your experience and your
exam nation of Exhibit 1, do you have an opinion as to why, even

with those M-16 nmachine gun parts, that AR 15 would not fire

automatically when you tried that on Cctober -- or in Qctober of
20067
A. Yes, sir. It was due to the anmunition | was using. Even

though it was comercially available amunition, it was a
mlitary grade ammunition which has a nuch harder prinmer than
standard civilian amunition.

Q And why does mlitary ammunition have a harder priner than
standard civilian amunition?

A. Because mlitary designed firearns have what's called a free
floating firing pin. And in the free floating firing pin the
firing pinis allowed to nove back and forth freely where it can

often strike the priner.
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And with a soldier handling a weapon of this type,
he's going to be handling it on a battlefield, junping in and
out of vehicles, into ditches and things like this. The
firearmis going to be handled fairly roughly, and that's going
to cause this firing pin to nove quite a bit back and forth,
often striking the primer. And the intent is wth the harder
prinmer, is that it be necessary for a great deal of force to be
applied to it to allowit to go off so that it doesn't go off
acci dental ly.

Q Wll, with that explanation in mnd, you performed a second
test using standard civilian grade amunition, right?

A Yes, sir.

Q Okay. And can you explain that test?

A. Yes, sir. Inthat test | fired a total of 60 rounds with

t hree magazi nes, 20 rounds in each magazi ne, and al so three
different types of anmunition. | used Wnchester, Rem ngton and
Federal anmmuniti on.

The test was conducted simlarly to the first test in
that | also checked the safety first, but | did not go into the
sem -automatic position, | went directly to the full auto
position and squeezed the trigger.

Q Wiy didn't you test the sem auto position again?

A Wiy did | not?
Q Yes.
A

| knew that the weapon functioned already.
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Q ay.
A.  And that was the purpose for firing it in the sem auto
position.
Q So you just checked the safe position, right?
A Yes, sir.
Q Found again that it worked?
A Yes, sir.
Q And then you put the selector switch in the unmarked third
position?
A Yes, sir.
Q And what happened when you did that? First of all, you said
that you used Federal, Wnchester, and Rem ngton brands?
Yes, sir.
20 rounds of each?

A
Q
A Yes, sir.
Q
A

| don't recall in what order now, but the first nmagazi ne
held the trigger down and it enptied all 20 rounds w thout any
st oppage.
Q And then you | oaded anot her magazi ne of 20 rounds?
A.  Yes, sir.
Q And what happened wth that one?
A. In the next two magazines | fired in five to 10 round bursts
by nyself functioning the trigger in five to 10 round bursts

and the weapon fired autonmatically each tine.

109




03:.08

03:.08

03:.08

03:09

03:09

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

Q Soin the end Exhibit 1, after that second test, fired al
60 rounds automatically, right?
A, Yes, sir.

Q That is, nore than one round with a single pull of the

trigger.

A.  Yes, sir.

Q And, therefore, it was a machi ne gun

A.  Yes, sir.

Q And you also conducted a third test fire, right?

A Yes, sir.

Q | show you what's been marked as Exhibit 2. Do you

recogni ze Exhibit 2?

Yes, sir.

How do you recognize it?
My initials appear on it.

And what is Exhibit 2?

> O >» O >

This is a DVD of the video of nyself shooting the firearm on
the third test.

Q Howis it that your initials cane to be onit? D d you
watch it?

A. Yes, sir. | was shown this and watched it and after

watched it | took the disk out and initialed it.

Q Okay. And when you watched this could you tell whether it
was a fair and accurate representation of the third test fire

that you di d?
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MR. HAANSTAD: Your Honor, the governnent woul d nove
Exhibit 2 into evidence.

THE COURT: |Is there any objection?

MR. FAHL: No objection.

THE COURT: 2 is received.

(Exhibit 2 offered and received.)

MR. HAANSTAD: Your Honor, it mght take just a m nute
to load this.

THE COURT: Al right.

I f you have a list, a conplete list of the exhibits I
would like to get themat the end of the day.

MR. HAANSTAD: Ckay.

(Pause.)

(Exhibit 2, video, played.)
BY MR. HAANSTAD:
Q Now, that was the third test fire, right?
A Yes, sir.
Q And each tine that you put a nagazine in did you find that
the gun fired fully automatically?
A Yes, sir, it did.
Q Wth respect to each kind of ammunition that you tried?
A Yes, sir, it did.
Q And then you actually perfornmed sonme further test fires on

that sane day, right?
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Yes, sir, we fired it a second tine.

Q Cay. And is that what this is?
A.  Yes, sir.

(Vi deo pl ayed.)
Q That was 10 rounds?
A.  Yes, sir.

(Vi deo continued.)
Q Again, based on your training and experience and your
exam nations and test firings of Exhibit 1, that is the F7079
Aynmpic Arms AR-15, do you have an opinion as to whether or not
that firearmis a nmachine gun?
A Yes, it is a machine gun.
Q And again, why do you consider that firearmto be a machine
gun?
A. Because it fires automatically.
Q And by "automatically" what do you nean?
A It fires nore than one round w thout manual rel oading by a
single function of the trigger.

MR. HAANSTAD: | have no ot her questions, Your Honor.

THE COURT: Cross?

CROSS- EXAM NATI ON

BY MR, FAHL:
Q Good afternoon, Oficer Kingery.
A.  Good afternoon.

Q Through your training and experience have you becone
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famliar with the M-16 weapon including its design and function?
A Yes, sir.

Q Can you describe your experience with N-16s?

A. M experience with M-16s, | didn't get to finish ny entire
experience, but ny first experience was with the Arny Nati onal
GQuard, 19th Goup Special Forces is when | was first introduced
to the V-16 famly of weapons in 1983. |1've used it in the
Arny, the Marine Corps, and in the State Police, and then again
al so here in the ATF.

Q Is your experience with the M-16 purely on a firing | evel or
have you repaired or exam ned the gun through your training and
experience in these other past endeavors?

A. In the past it was mainly usage. Wth the ATF it's been, it
i ncluded repair, detailed exam nation, conplete disassenbly and
assenbl y.

Q Okay. Using rough terns here, noting that no one thing is
going to be equivalent to another, the M-16 is a fully automatic
mlitary style weapon which is simlar to the AR-15, correct?

A Yes.

Q In essence, | nean, it's really the legal, the AR-15 is
really the legal sem -automatic rifle version of the M- 16
machi ne gun for practical purposes.

A Yes.

Q The NM-16 has what's called an auto sear, does it not?

A. Yes, it does.
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Q The AR-15 does not, correct?
A.  As designed, no, it does not.
Q Okay. To give the jury a little better understandi ng of how
a machi ne gun works, can you explain howthe M-16 functions from
the point when the round is chanbered and what happens
internal ly?
A I'msorry?
Q Can you explain what happens internally in a nmachine gun
that nmakes it work as a machi ne gun and not as, let's say, a
sem -automatic?
A.  Any machi ne gun?
Q An M-16, which is the nost simlar to the AR-15 for these
pur poses.
A. Ckay. In an NM-16 the -- starting with the round chanbered,
the hammer is rel eased when the trigger is pulled.
Q Ckay.
A. There's a portion on the front of the trigger called the
sear, cones out of the sear notch, which is what holds the
hammer to the rear. That allows the hammer to fly forward,
strike the firing pin, the firing pinin turn strikes the
cartridge, the prinmer of the cartridge, and that causes it to
det onat e.

The gas pressure follows behind the bullet down the
barrel to a certain point at which it's tapped off and pushes

the bolt carrier to the rear.
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This begins a cycle which cocks the hammer, ejects the
spent cartridge, reloads another cartridge, and then as the bolt
carrier conpletely closes forward, it trips the auto sear which
has at that point actually caught the hanmmer and held it to the
rear for a slight nonent, and then allows the hamer to fly
forward. And this cycle continues to repeat until the trigger
i s rel eased.
Q Okay. On the M-16 there are three settings, a safety, a
sem -automatic and a full automatic, correct?
A.  Depending on the version, yes.
Q And in the safety setting the weapon will not fire if the
trigger is pulled; is that correct?
A. That's correct.
Q But in the sem -automatic node the weapon will fire one
round for each pull of the trigger generally; is that correct?
A. Correct.
Q Again tal king about the M-16, in the automatic position the
weapon wll fire, as you said, round after round of ammunition
as long as the trigger is engaged or until the amunition runs
out, correct?
A.  Yes, sir.
Q Gkay. Now, turning to the AR-15 rifles in general, can you
expl ain what the difference is -- you explained the MV-16 very
t horoughly, can you explain what the difference is in the AR 15

for the jury? How does that operate differently?
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A. \Well, the cycle of operation is the sane, but the
relationship of the parts is slightly different in their actual
desi gn.

The -- for instance, the disconnector, there's a tai
on the disconnector on the M-16 version that's not present on
t he sem auto version

There is also a cross piece on the sem auto portion of
the trigger that's not present on the full auto version.

The hamer itself is shaped differently. |It's heavier
in the M-16 version, machine gun version, and it has a second
hook on the back side of it. There's one hook that's caught by
t he di sconnector, and anot her hook that's caught by the auto
sear, on the NM-16, that's not present on the AR
Q So there's no auto sear on the AR-15.

A Well, as designed, yes.

Q As designed. Sonebody could add one afterwards obviously,
but --

A Yes.

Q As you would buy one at a local gun store it would not cone
with an auto sear.

A. Correct. And then there's also a difference in the bolt
carrier. The bolt carrier on the AR has a slot cut in the
forward portion of it, and the Colt variant that slot is opened
fairly far forward along the length of travel that the firing

pin travels. And it's made to a specific dinmension which is
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designed to catch the hammer as the hanmer falls forward.

Al so, again, the weight of the two, the carrier on the
AR is lighter than the AR on the M- 16.

Q Thank you. Now, turning to your report, the first test
whi ch consists of the report dated October 20th, do you recall
t he date on when you first exam ned this weapon?

A. Not off the top of ny head, no, sir.

Q Wuld it helpif | refreshed your recollection with your
report fromthat day?

A Yes, sir.

MR. FAHL: May | approach, Your Honor?

THE COURT: You nmay.

Wul d you identify the docunent by exhibit nunber?

MR. FAHL: | have presented Oficer Kingery with a
report dated October 20th, 2006. H's report of his inspection
of his --

THE COURT: Exhi bit nunber what?

MR. FAHL: This is no exhibit. [It's just used to
refresh his recollection.

THE COURT: It should be marked with an exhibit
nunber. Anything put in front of the w tness should be
identified by an exhibit nunber for tracking purposes. W'l
start off with 100.

MR. FAHL: Thank you.

BY MR, FAHL:
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Q Oficer Kingery, can you determ ne when you first inspected
this particular rifle?
A Well, | received this weapon in July 24th of '06, and then |
examned it the sanme date of the test fire, Cctober 11th.
Q Gay. And in this exam nation you took the weapon apart to
| ook at its internal conponents, correct?
A Yes, sir.
Q And in your exam nation you noticed and you testified that
it had sone M-16 parts, the trigger, the hamrer, the
di sconnector and the safety selector, correct?
A.  Yes, sir.
Q In your training and experience as an expert on AR-15
weapons, you're aware, of course, that many AR- 15 weapons,
especially those manufactured in the '80s, were manufactured
Wth sonme V-16 internal parts?
A I'"'maware that sonme were, yes.
Q Do you know whether SGWVN A ynpic Arns manufactured its rifles
with internal M-16 parts?
A. They did use sone N-16 nmachine gun parts, but they did not
use this conbination of M- 16 machi ne gun parts.
Q Did you ever contact SGNA ynpic Arns about this particul ar
rifle?
A. No, sir, | did not.
Q Are you aware that SGN has recalled this particular rifle?

A. No, sir.
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Q On your exam nation this weapon did not have an auto sear
that's correct?
A. That's correct, yes.
Q What does an auto sear do?
A.  \What an auto sear does is it causes a delay in the hamer
followng forward to strike the firing pin.
Q In your training you're required to be aware and fol |l ow ATF

regul ations; is that correct?

A.  Yes, sir.

Q Are you famliar with ATF Rule 81-4?
A.  81-47

Q 81-4.

A.  Yes, sir.

Q

So, could you summari ze the contents of 81-47?

81-4 refers to drop-in auto sears in conjunction with a
conbi nati on of NM-16 machine gun fire control conponents.

Q Soit's correct to say that the addition of the auto sear to
an AR-15, and it can be an AR-15 auto sear, drop-in auto sear or
an auto sear 2, when you add that to a machine gun with M- 16
internal parts that's what nakes it a nmachine gun, correct?

A. No, sir, not as you just asked the question. |If it's a
machine gun it's a machine gun. |If you add themto an AR

sem -automatic rifle, they would nake that sem -automatic rifle
a machi ne gun.

Q Thank you
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A.  And those parts together just by thenselves would be a
machi ne gun

Q ay.

A. Because they would be a conbination of parts fromwhich a
machi ne gun coul d be confi gured.

Q Now, you testified that you noticed sone nodifications or
conversions of the firearm but in your report you didn't note
any conversions but you did note these four NM-16 parts; is that
what you were referring to when you testified?

A.  There was no conversion that | noted, no nmechani cal
conver si on.

Q The nodification -- this is the nodification you were
referring to when you testified, these four M 16 parts?

A It was assenbled with those parts, yes, sir.

Q But you can't be certain that this particular gun -- well,
you said that you didn't believe SGW nmanufactured guns with

t hese parts?

A.  This conbination of parts. They did use nmachi ne gun --

Q (Interrupting) Wich conbination of parts do you think they
used or are you aware that they used?

A. They used hanmers, on occasion triggers and di sconnectors.
| think they've even used the bolt carrier but not -- again,
|'ve not seen themuse the selector and |I've not seen them use
it in this conbination.

Q So the selector is the thing that you, that kind of peaked
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your interest?

A. In conmbination wth these parts. The selector by itself
woul d not do anyt hi ng.

Q And your inspection revealed an AR-15 bolt carrier; is that
correct?

A.  Yes, sir.

Q And the purpose of the AR-15 bolt carrier is to prevent the
weapon from operating as a machine gun, correct? |It's supposed
to stop the process from goi ng forward.

A Not by itself, no. It's -- replacing all of these parts is
intended to prevent the weapon fromfiring as a nmachi ne gun.

Q Ckay. But then let's back up. Wat does the AR-15 bolt
carrier do? Wat's its purpose?

A It carries the bolt forward and it acts as a gas piston
device to convert the gas energy of the discharged firearmto
function the firearm

Q Ckay. You noted there were three selections for the

sel ector switch, you noticed a safe fire, but the third one was
unmar ked, correct?

That's correct.

So there's no actual auto position on the firearm

This one there is, yes, sir.

Vll, | nean, it's marked auto?

No, sir, it's not marked.

o > O > O »F

It's not officially marked an automatic setting for this.
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You flip it there and maybe it fires, but it does not say
automatic fire.
A. No, sir, there's no marking on it.
Q So wuld it be your opinion that this particular rifle was
not designed in its inception to fire automatically?
A Inits inception | would say that's a true statenent, yes,
sir.
Q And you also test fired this weapon on COctober 11th, 2006;
is that correct?
A Yes, sir.
Q And when you placed the selector switch in the safe position
it didn't fire; that's correct?
A. That's correct.
Q And when you placed the selector switch in the fire position
it fired five rounds one at a tine. Correct?
A Yes, sir.
Q And that we referred to as a sem -automatic firing.
A Yes, sir.
Q But then when you placed in the third selector swtch, the
third position, the weapon fired one round, it chanbered the
next but then nothing happened.
A. Correct, sir.
Q And this is a malfunction they call hamer follow or hanmer
follow through; is that correct?

A It did hammer follow, yes.
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And is hammer foll ow sonething that guns are designed to do?
No, sir.
Now, you testified to having a mlitary background?

Yes, sir.

o > O > O

Did you ever experience a hammer follow in your mlitary or
police career?

A. No, sir.

Q Personally? No? Are you aware whether or not there's a
procedure if you experience a hammer follow, as either in the
mlitary or in your duties as a police officer?

A. No, sir.

Q If you experience a hamer followis there sonething you' re
supposed to do next?

A. No, sir. You'rereferring to a failure to fire.

Q Pardon?

A If it fails to fire when you pull the trigger --

Q (Interrupting) -- yeah, hamer follow -- | was just
wondering if there was a procedure for sonething -- if you have
this mal function while you're in the field, is there sonething
that you were supposed to do next?

A.  (No response.)

Q Sonmething to alleviate your -- you experience hammer follow
and the gun janms, what should you do? | was just wondering if
you knew what you should do next to alleviate this problem

A 1've been told what to do if it fails to fire when | pul
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the trigger, yes, sir. |1've not been taught what to do if
there's a hamer foll ow.

Q So you're not aware of what to do if the failure to fire is
because of a hammrer foll ow

A Well, the procedure would be the sane. But it was never
addressed as hamrer foll ow because we were taught never to
nodify the firearm so that that function would never happen.

Q Now, can hammrer follow occur when you have a properly
functioning auto sear present?

A. No, sir.

Q Because actually the purpose of the auto sear is to hold the
hammer in place until the next piece of ammunition cones in and
then it releases it. It holds it tenporarily as you' ve
testified.

A Yes, sir.

Q So you're not going to have hammer follow if you have a
functioning auto sear.

A. Correct.

Q And again, there was no auto sear in this weapon, correct?
A. That's correct.

Q In your testifying on Cctober 11th, you used commercially
avail abl e . 223 cal i ber amunition?

A Yes, sir.

Q And then based on your exam nation and test, you determ ned

this gun was not a machi ne gun, correct?
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A. The initial test, yes, sir.

Q And you didn't immediately retest it then, did you? You
waited -- you submtted those results and then waited for a
request to retest, correct?

A | just submtted those results.

Q Ckay. |Is the decision to conduct a second test

di scretionary?

A.  (No response.)

Q In other words, is it up to you to decide to conduct a
second test, is it up to sonebody el se?

A. In this case | asked ny -- the acting branch chief at that
time was Rick Vasquez if it would be okay to go ahead and
performa second test.

Q Wo requested the second test?

A.  The submtting agent.

Q And that was Agent Keeku?

A Yes, sir.

Q And when a request for a second test is submtted, does it
generally go to M. Vasquez or sonebody, a supervisor?

A Yes, we usually run it by him

Q And M. Vasquez had actually been a witness to the second
test, correct?

A.  Yes, sir.

Q Is that the common procedure when you're doing a second test

to have a supervisor present?
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A.  Not always. We thought it was good in this instance just to
have a second w tness.
Q Okay. And you did not conduct a second exam nation of the
weapon, correct? You just did a -- the second tinme around it
was just a test firing and not a thorough exam nation |ike
bef or e?
A. No, sir, | satisfied nyself that it was the sane weapon and
was unnodified. But | didn't do a detail ed exam nation, no.
Q You were asked by Agent Keeku to retest the gun using soft
primered amunition, correct?
A. No, sir.
Q You were not? This decision to use soft prinmered anmunition
was your idea?

THE REPORTER: Question again, please.

MR. FAHL: Sure.
BY MR, FAHL:
Q You were asked by Agent Keeku to retest the gun using soft
prinmered anmunition, correct?
A.  Was that towards ne also or just repeating --
Q (Interrupting) No, | was just repeating for him
A Ckay.
Q The answer was no. And then the second question was, SO you
decided to use the soft prinered ammunition the second tine?
A. No, sir.

Q \Wose decision was it to use soft --
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A. (Interrupting) There was no soft prinered amunition used,
sir.
Q In the second test?
A Yes, sir. That's actually a m sspeaking on ny part as |
wote the report. Wat we used was standard commercial civilian
amuni tion. Those are not soft prinmers. They' re softer than
mlitary prinmers, so that's why | used that term but they're
not soft priners. There are soft prinmers which are
substantially softer.
Q Ckay, so relatively these were softer prinmers than the first
t esting.
A. These were standard priners, yes, Sir.
Q So, but the first testing was a harder prinmer, let's do it
that way. Wuld that be --
A (Interrupting) Yes, sir.
Q Ckay. |Is the purpose in using the standard prinmer instead
of the hard prinmer so that it's nost likely to result in
multiple firings?
A. No, sir.
Q Now, when you test this you said you used, first you tested
it inthe safe position; is that correct?
Yes, sir.

Q And then you skipped the sem -automatic position

>

Yes, sir.

Q Wiy did you skip the second position?
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A. As | said before, because | already knew that it would
function.

Q Is there a possibility if this gun was exhibiting hanmer
follow through, that if you test fired it with this standard
prinmered ammunition that the hammer would ignite on the

re-chanberi ng and conduct the sane, have the sane result?

A I'msorry.
Q I'msorry.
A. If you could restate that.

Q Assumng that this gun was exhibiting the hamer foll ow,
condition that you noticed the first time around, and you have
this in semauto, the fire setting, and you used the regul ar
primered ammunition, the .223, is it possible that the hanmer
follow would ignite the regular follow ammo in the

sem -autonmatic position?

A.  Yes, sir. The hammer follow ng forward the bolt --

Q Right.

A -- would strike, and it did so.

Q Rght. But that could also continue to result in multiple
firing in the sem-automatic setting. |[|'mtalking about the
sem -automatic setting, the one you didn't use.

A.  Right.

Q I'msaying if this particular gun exhibited hamrer foll ow
using the anmunition you used, would it set nmultiple rounds wth

a single pull of the trigger?
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If it did?
If it did.

If it did that's possible, but it did not.

o >» O >

In the third position you fired 20 rounds of soft prinered
ammunition in five- to 10-round bursts?

A.  Yes, sir.

Q Wiat do you nean by a burst?

A. A continuous firing cycle, automatic firing cycle of five to
10 rounds with a single pull of the trigger.

Q Now, is it patterned, in other words, five rounds, five
rounds, five rounds, or can it go fromfive rounds foll owed by
seven rounds foll owed by 10 rounds followed by three rounds? 1Is
it randomor is there a patternto it?

A It wasn't random no, sir. | sinply squeezed the trigger
and the nunber of rounds that came out until | released it were
how many that canme out.

Ri ght, but you said it came out in bursts.

Because | was firing as bursts. | was --

(I'nterrupting) You were --

-- squeezing and releasing the trigger --

Ckay.

-- before the nmagazi ne was enpty.

o >» O >» O > O

kay. Now, why did you use .223 ammunition when test firing
this particular gun?

A. It's chanbered for the .223 caliber amunition
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Q The barrel is .556; is that correct.

A.  .556 and .223 are the sane.

Q They're exactly the sane?

A.  Not exactly. The difference is so mnute that there's no
difference. But the mlitary designation for the ammunition is
.556 and the civilian designation for the sane ammunition is

. 223.

Q But what is mnute difference between .556 and . 2237

A. Just in the dianeter of the cartridge at the neck and the

| ength of that neck.

Q And will a gunfire differently if you' re using .223 versus
. 5567

A. No, sir.

Q No? No guns, no matter what you have in, if it takes .223
it wll take .556 just as well?

A.  Any weapon made in the United States that's chanbered for
.223 wll also fire .556.

Q Now, the second tine, the second test you got the gun to
firein multiple rounds with a single pull of the trigger. D d
you attenpt to discover why it was firing those rounds with a

single pull of the trigger?

A.  In the second test?

Q In the second test.

A.  Yes, sir.

Q And what was the reason that -- the nmechanical reason why it
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was firing multiple rounds a second tine but not the first?
A. Because the hammer was not being held to the rear.
Q So the hammer follow is what caused the multiple firings in
this third position.
A.  The hammer follow ng forward was a i ntended feature of these
conbi nati on of parts.
Q So what you're saying is that you believe that these
conbi nati on of parts redesigned the gun to allow the hamer to
cone forward.
A It did not redesign the gun, no, sir. It allowed the weapon
to fire automatically.
Q Oficer Kingery, | believe you have Governnent's Exhibit 9
in front of you, which is the AR-15 to M- 16 conversi on book?
A.  Yes, sir.
Q If you could turn to page 10. And page 10 is the list of
t he nunber of AR-15 parts that should be discarded if you want
to convert, and that's the AR-15 bolt carrier, hamer, selector,
trigger and di sconnector; is that correct?
A.  Yes, sir.
Q Ckay. This particular gun you exam ned had the bolt
carrier; is that correct?
A. Had an AR-15 bolt carrier, yes, sir.

THE COURT: Would you pull the desk portion out.
BY MR, FAHL:

Q But the hammer selector trigger and di sconnector were N-16
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parts, correct?
A.  Yes, they were M-16 nachi ne gun parts.
Q If you turn the page to page 11 we |list those parts. And
there you see the Iv-16 hammer, selector, trigger and
di sconnector. But this particular rifle did not have the bolt
carrier or the auto sear, correct?
A. That's correct.
Q Now, if you could turn to page 15 -- or 16, I'msorry. 16.
And what you see on there is a schematic; is that correct?
A Yes, sir.
Q And that involves sonme cutting and sone routing of the parts
of an AR-15 to convert it into an N-16, correct?
A.  Yes, sir.
Q Was that done in this particular weapon?
A. No, sir.
Q On page -- can you turn to page 25. Page 25 describes
what's called a lightning link. Are you famliar with that
ternf
A.  Yes, sir.
Q Alightning link allows an AR-15 gun to fire automatically;
is that correct?
Yes, sir.

Q D dthis particular weapon have a |ightning |ink?

>

No, sir, it did not.

Q Wat is the typical firing pattern of a sem -automatic? |
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mean, | guess, what is the speed that a sem -automatic can be
fired?
A. It could be fired as fast as you could pull the trigger.

Q And how about in a fully automati c weapon, what's the speed
of rounds per second or rounds per mnute?

A. It depends upon the particul ar nodel, but somewhere between
700 and 900 rounds per m nute.

Q Ckay. In your test, the video that we saw, can you estinmate
how fast that gun was firing?

A.  Not exactly.

Q Wuld you say it's about 700 rounds, or is it nore or |ess?
A Mor e.

Q Wuuld you say considerably nore or just a little bit?

A. | would say considerably nore.

Q Wuld it be dangerous to continue to fire that gun for a
long period of tinme with the amunition noving through it that
fast?

A. You' d wear it out pretty fast, but I don't know what you
mean by danger ous.

Q | mean, could it cause it to malfunction or send sonme of the
parts back in sone sort of a explosion, interior explosion or --
A. It's possible that it could experience a malfunction. It
woul dn't cause an expl osion --

Q Ckay.

A -- unless just fromthe heat of the barrel.
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Q And | noticed in that video that you were hol ding the gun |
woul d say not as we typically see sonebody hold a gun up to
t heir shoul der and view ng through a sight, you were kind of
st ooped over with the gun kind of away from your body; was there
a reason for that?
A. It actually wasn't away fromny body. It may have appeared
that way. | was firing with the butt of the weapon in the right
center of ny chest.
MR. FAHL: | have no further questions at this tine.
REDI RECT EXAM NATI ON
BY MR. HAANSTAD:
Q M. Kingery, you' ve got Exhibit 9 with you, right?
A Yes, sir.
Q And you've had an opportunity to go through Exhibit 9?
A Yes, sir.
Q Andis it fair to say that Exhibit 9 describes a nunber of
different ways in which an AR-15 can be converted to an N-167?
A Yes, sir, it does.
Q And it describes a nunber of different ways in which an
AR-15 can be nodified so that it fires automatically?
A Yes, sir.
Q And one of the ways that it describes is on pages 9 and 10,
right? O |I'msorry, 10 and 11.
A Yes, sir.

Q To the extent that it identifies the AR-15 parts it
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i ndi cates those AR-15 parts are to be di scarded.
A Yes, sir.
Q And then the follow ng page identifies what appear to be the
repl acenent N-16 parts, right?
A Yes, sir.
Q But again, your testinony is that it's not necessary to
di scard and replace all five of those identified AR 15 parts.
A. That's correct.
Q And that the conbination of hamrer, trigger, selector and
di sconnector will be sufficient to convert -- | should say
changi ng the conbi nati on of those four, substituting M- 16 parts
for AR-15 parts, would be sufficient to allow an AR-15 to fire
automatically, right?
A, Yes, sir, it would.
Q Andis it also the case that an auto sear, the installation
of an auto sear will allow an AR-15 to fire automatically?
A Yes, sir.
Q Now, in this particular case, that is wwth respect to
Exhibit 1, the Aynpic Arns that you exam ned, there was no auto
sear, right?
A. No, sir.

Q Now, is the insulation of an auto sear required before ATF

will determne that a firearmis a nmachi ne gun?
A. No, sir.
Q Is the installation of an auto sear required before, in your
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mnd, a firearmwuld qualify as a machi ne gun?
A. No, sir.
Q Now, you were asked sone questions about hammer follow And
based on your exam nation of the gun and based on the test
firing that you did, particularly the second and third test
firings, is it possible -- based on your training, your
experi ence and your exam nation of Exhibit 1, is it possible
t hat hamrer foll ow was responsible for causing the firearmto
fire automatically on those occasi ons?
A. As a malfunction or in --
Q (Interrupting) Yeah, I'msorry, there was nal functioning in
that way, and that's what was causing the firearmto fire fully
automatic?
A. No, there was no nmal function of this firearmat all
Q Cay. And how can you be sure of that?
A. Because | exam ned the parts --
Q (Interrupting) What would you expect to see in an
exam nation of the parts if there were a mal functi on?
A.  That the surfaces that held the hammer woul d have been worn,
significantly rounded, or the spaces between them woul d have
been opened up such that the parts would not function as
capturing the hamer.
Q Okay. And you saw no evidence of that when you did your
exam nation of Exhibit 1

A. No, just the opposite. This appeared to be intentionally
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assenbled so that it would allow automatic fire.
Q Okay. And why do you conclude that it |ooked like it was
intentionally designed to fire fully auto?
A. Because of these conbination of parts with the -16 nachi ne
gun selector. The geonetry of how these parts work is such that
with the selector in place it allows a person to selectively, as
the selector is called, selectively fire fromsemauto to ful
auto or back at wll.
Q And in your experience, even when AR-15s, in those cases
where they are assenbled originally with MV-16 parts, are they
ever assenbled with that specific conbination of those four N 16
conponents, that is the trigger, the hamrer, the sel ector and
t he di sconnector?
A. No, sir.
Q And | believe that on cross-exam nation you agreed with
M. Fahl that a firearmis a machine gun as long as the trigger
is engaged -- as long -- if it fires, as long as the trigger is
engaged or until the ammob runs out?
A. That's one portion of the machine gun definition, yes, sir.
Q Wll, wuld it also qualify as a machine gun if you pulled
the trigger once and it started to fire nmultiple rounds but
before you rel eased the trigger and before the ammop had run out,
for exanple, the gun jamed? Wuld you still consider that
firearmto be a machi ne gun?

A. It coul d be.

137




03:49

03:49

03:49

03:50

03:50

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery
Q If you pull the trigger, let's say, and three to four rounds
are fired and --
A. (Interrupting) Oh, three to four rounds?
Q Yes.
AL As long as it's nore than one round fired autonatically,
it's a machi ne gun.
MR. HAANSTAD: | have no ot her questions, Your Honor.
THE COURT: M. Fahl?
MR. FAHL: Little redirect, Your Honor? Recross?
THE COURT: Surely.

RECRCSS- EXAM NATI ON

BY MR. FAHL:
Q | guess to be clear, is hamer follow a mal function or not?
A It can be. It was intended in this instance.

Q Now, going to M. Haanstad's questions about firing three
rounds and janmm ng. Wy woul d sonebody design a gun to fire
three rounds and then jam have to eject the bolt, start al
over, fire three rounds, jam and do that?

A.  They would not do so, sir.

Q Now, turning back to Exhibit, Governnent's Exhibit 9, and
pages 10 and 11, which are the AR-15 parts versus the M- 16
parts?

A.  Yes, sir.

Q If you | ooked at page 11, there's sonme witing?

A. Yes, sir.
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Q That witing doesn't tell you that if you swap these parts
out you have a nmachine gun, does not? It just tells you just

| ook at, conpare the two and see what the differences are?

A. It does not tell you on this page that these parts are a
machi ne gun

Q Have you reviewed this docunent prior to your testinony

t oday?

A.  Yes, sir.

Q Does it say anywhere in here that these are -- that just
swappi ng out these parts will nmake a AR-15 into an NM-16 nmachi ne
gun?

A. In the beginning it says that these conversions create a

machi ne gun, and that an unregistered machi ne gun is unl awf ul
Q Correct. But as I'm/looking again at pages 10 and 11, it
does not say that this is a conversion, convert frompage 10 to
page 11, it just says note there are differences, correct?

A.  Yes, sir, confined to those pages, that's correct.

Q And if you flip through the rest of the manual there are
pages and pages of schematics with drillings and things, those
are the conversions that he's tal king about in the first page,
correct?

A. No, sir.

Q He's just only tal king about swapping these parts out?

A No, sir, he's not. He's saying that all of these are

conversions. There's nultiple types of conversions listed in
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t hi s docunent.
Q And you said you reviewed this docunent prior to your
testinmony. Could you find where it says that just swapping out
these four parts as indicated here woul d change an AR-15 into an
V- 167

A. Wthin this docunent it does not say those specific words.

Q Ckay.
A. It says these conversions are --
Q (Interrupting) O maybe you can then -- I'msorry -- that

you can explain where anywhere in this docunent it tells us that
going frompage 10 to a page 11, in other words, swapping out
those parts is a conversion that they' re tal king about? Can you
tell me where that is in here?
A. It does not say that specifically, no, sir.

MR. FAHL: Nothing further.

MR. HAANSTAD: | have no other questions, Your Honor.

THE COURT: You may step down. Please do not discuss
your testinony with anyone unl ess you have been advi sed the case
has been conpl et ed.

THE WTNESS: Yes, Your Honor. Your Honor, what do
do --

THE COURT: You can | eave those.

THE W TNESS:. Thanks.

(Wtness excused at 3:52 p.m)

THE COURT: M . Haanst ad?
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MR. HAANSTAD: Your Honor, the governnent rests.

THE COURT: Menbers of the jury, please return to the
jury roomfor a short while.

(Jury out at 3:52 p.m)

THE COURT: Be seated, please. 1'd like to first
review the exhibits that the government shows that it has
offered so that we can identify themclearly and there's no
question what is before the jury. M. Haanstad?

MR. HAANSTAD: Exhibit 1.

THE COURT: And that is?

MR. HAANSTAD: That is the firearm

THE COURT: AR-15?

MR. HAANSTAD: Yes.

THE COURT: Al right. Serial nunber?

MR. HAANSTAD: Serial nunber F7079.

THE COURT: Al right. Nunber 2?

MR. HAANSTAD: Exhibit 2 is the video of the test fire
of the machi ne gun.

THE COURT: Al right. Nunber 3?

MR. HAANSTAD: Actually, Your Honor, there's a |long
series of skipped nunbers.

THE COURT: | don't show anything for 3, 4, 5 6, 7 or

MR. HAANSTAD: Correct.

THE COURT: Al right. Next we have 9?
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MR. HAANSTAD: 9, manual AR-15 to M-16 conversion
book.

THE COURT: Al right.

MR. HAANSTAD: Exhibit 10. Docunment full auto SKS
conver si on.

THE COURT: Al right. Nunber 117

MR. HAANSTAD: Septenber 10th, 2003 e-mail regarding
machi ne guns and sovereignty.

THE COURT: Al right.

MR. HAANSTAD: Exhibit 12, June 28, 2005 and July 6
2005 e-mai |l exchange regarding M-16 parts.

THE COURT: Al right.

MR. HAANSTAD: Exhibit 13. Docunent requirenents for
pur chasi ng nmachi ne guns.

THE COURT: Does the defense take exception with
respect to any one of the exhibits just described?

MR. MULLINS: No, Your Honor.

THE COURT: And we have Defense Exhibit nunber 100 for
identification, report of Oficer Kingery, correct?

MR. FAHL: Correct. Not offered.

THE COURT: | said for identification

MR. FAHL: Sorry, Your Honor.

THE COURT: |Is there anything else that needs to be
pl aced before the jury before the governnent's case i s subject

to any notions?

142




03:57

03:57

03:57

03:58

03:58

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

MR. HAANSTAD: No, Your Honor.

THE COURT: Does the defense wish to be heard?

MR. FAHL: Yes. W have a notion for judgnent of
acquittal pursuant to Federal Rule of Crimnal Procedure 29(a).

THE COURT: The notion is heard but it is denied.

Does the defense wish to offer a case in chief?

MR. FAHL: W do. W wish to call Len Savage as an
expert.

THE COURT: Al right. \Where does the governnent
stand with respect to M. Savage in |light of the other matters
t hat have been taken up?

MR. HAANSTAD: Your Honor, again, it depends on what
his testinony is going to be. | agree that if he's going to
testify sinply to his firsthand know edge and what he perceived
when he | ooked at this particular gun, then we're not within
Rul e 703, we're just under Rules 702 and 601.

But if he's going to go further than that and testify
to things |ike possible explanations for this gun firing
automatically and sonme of the other things that were referenced
earlier, then | think that we're noving closer to Rule 703
territory, and if that's the case the governnment woul d oppose
his qualifications as an expert.

THE COURT: Well, considering the vagueness of the
matters as they stand now we will proceed and if there are

objections we will entertain the objections as may be
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appropriate. O, to put it differently, if it's necessary to
send out the jury or to have an offer of proof, the court wll
do that. We'Ill proceed as far as we can before we break at
5:00. |Is there anything else at this tinme?

MR. HAANSTAD: No, Your Honor.

MR. FAHL: No, Your Honor.

THE COURT: Al right. Bring in the jury. Wuld you
pl ease renove the exhibits before the jury comes in. The ones
right there, yes. Does anyone need to refresh before the jury
cones in?

(No response.)

THE COURT: Al right.

(Jury in at 3:59 p.m)

THE COURT: The defense may proceed.

MR. FAHL: The defense calls Len Savage, Your Honor

THE REPORTER  Rai se your right hand, please.

LEN SAVAGE, DEFENSE W TNESS, DULY SWORN

THE REPORTER  State your nane and spell your nane for
t he record.

THE W TNESS: My nane is Len Savage, S AV AGE

Dl RECT EXAM NATI ON
BY MR, FAHL:
Q M. Savage, where are you fronf
A I'mfrom Georgi a.

Q Were in Ceorgia?
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A.  Franklin, Georgia.

Q And how are you enpl oyed?

A. | co-own a firearns business wwth ny wife, H storic Arns,
LLC

Q How |l ong have you owned that conpany?

A. | think we forned it in 2001 and got our FFL in 2002 if |
remenber correctly.

Q What is the nature of your conpany?

A. | do firearns research and devel opnment. W design

sem -autonmatic versions of historic machine guns. Sonetines we
do NFA repair, National Firearns Act covered weapons, nmachine
guns, short-barreled rifles, short-barrel ed shotguns, silencer.
Q And what types of weapons have you desi gned?

A.  Specifically?

Q Maybe a coupl e exanpl es of sone particul ar weapons.

A.  The brand Mark Il sem -automatic, the 971 Sport Rifle, the

RPD sem -automatic, the MAG-58 sem -automatic, and a host of

ot her caliber conversion systens. | may be mssing a few,
but --
Q Cay. In designing a sem -automatic weapon what rules or

gui del i nes nmust you fol | ow?

A. Well, the National Firearns Act and the Gun Control Act of
1968. The controlling part of that is gonna be United States
Code, Chapter 26, Section 5845(b). The definitions of a machine

gun are what | deal with
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Q And the purpose --

THE COURT: One second, please. Please approach,

Counsel .

(At side bar on the record.)

THE COURT: Special Agent Harding is in the back. |
just wanted to rem nd you of that. 1Is it likely that he is to

testify again?

MR. FAHL: Not at all.

THE COURT: Ckay. Just wanted to be sure.

MR. FAHL: Thank you.

(End of discussion at side bar.)
BY MR, FAHL:
Q And the purpose of that is to make sure that your
sem -automati c does not function as a machi ne gun.
A. That is correct. W also send themto the ATF to verify
that they're compliant wwth all federal |aw.
Q And is that their role in helping you design these firearns,
or the role that they play when you're designing a firearn®
A. | call it cheap insurance. | want to nake sure that
anything | design and build is conpliant with the |aw.
Q How frequent is your contact with the ATF when you're
designing a firearnf
A. It varies. There's been tines where |'ve al nost contacted
them weekly. It all depends on what design |I'm working on at

the tinme and whether or not it's already approved. On a regular
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basis to be sure.
Q What is required of you to obtain and keep the FFL, which is
the federal firearmlicense?
A. \Well, an application letting them know that there's a couple
ot her m nor requirenents, safe storage, understanding of the
federal firearnms |law, allow ng the ATF to cone in and do their

inspections fromtinme to tinme to verify that | amfollow ng the

I aw.
THE COURT: Wuld you please pull your mc closer?
THE W TNESS: Forgive ne.

BY MR, FAHL:

Q Prior to your work as owner of Historic Arns, LLC, what did
you do?

A. | repaired and built machinery.

Q You said you did research and devel opnent for sone ot her
firearm conpani es, which conpani es have you done work for?
A Chio Ordinance Wrks, Century International Arns, Calico
Li ght Weapon Systens. Wth a C

Q Are you famliar with the AR 15 weapon?

A. Yes, | am

Q How have you becone famliar with it?

A. | have repaired a few of them A couple of the firearm
systens that |'ve worked on utilize an AR-15 fire control.

Q And are famliar with ATF regul ati ons concerni ng AR-15

weapons and AR-15 fire control systens?
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A Yes, | am

Q And are you famliar with M-16 weapons or NM-16 fire control ?
A. Yes, | have, and |I've not only repaired thembut | al so have
fired them

Q And in your training and experience with sem -autonatic
weapons and machi ne guns, are you famliar with the amunition
that goes with those particul ar weapons?

A Yes, | am

Q And are you famliar with the nature of types of amunition
and what the functions of each part of the amrunition does?

A Yes, | am

Q Wiy nust you be famliar with the different types, brands or
speci fications of ammunition?

A.  Because ny personal welfare and health depends on it.

Q And why is that?

A.  You put the wong amunition in a firearmand it could kil
you or injure you

Have you ever testified as an ask expert w tness before?
Yes, | have.

Were was that?

That would be out in Seattle.

What was the nanme of that case?

US v. Quan.

VWhat was the nature of the Kwan case?

> o » O >» O >» O

The nature of ny testinony had to do with a supposed machi ne
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gun.
Q What kind of machine gun was that?

A. It wasn't a machine gun --

Q (Interrupting) Well, what kind --

A -- it was a sem -autonatic.

Q What kind of a machine gun was it alleged to have been?
A An M- 14,

Q Have you published any articles about firearns that you

ei ther designed or built or any other firearns?

A. | haven't published any, but there's been quite a few
publ i shed about mny firearns and sonme of ny work.

Q Wat sort of technical training do you have?

A. | have an honorable withdrawal card fromthe UAW |I'ma

j ourneyman nachine builder. A gun is a very sinple nmachine.

Q Wen did you first design and build a firearnf
A.  That would be in the eighth grade.
Q And what type of weapon was that?

It was a sinple .22 zip type gun. It caused quite a
stirring in the school at the tine.
Q Are you involved in any | egislation pending before Congress?
A. | have had sone involvenent with the Fairness and Firearns
Testing Act.
Q And what's the nature of that |egislation?
A. It would nmandate that the ATF videotape all exam nations and

tests of firearns.
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Q Have you examned the firearmat issue here today that's

Exhibit 1 which is sitting over on that desk there?

A.  Yes, | have.

Q Wien did you examne this firearnf

A.  This afternoon during |unch

Q And did you test fire the firearnf

A. No, | did not.

Q Is there a reason why you would not need to test fire the
weapon?

A, From ny exam nation and fromwhat | saw on the video, |
woul dn't want to attenpt it.

MR. FAHL: | offer M. Savage as an expert w tness,
Your Honor .

THE COURT: Do you wish to be heard or to
Cross- exam ne?

MR. HAANSTAD: Your Honor, could we approach?

THE COURT: Yes.

(At side bar on the record.)

MR. HAANSTAD: | take it fromyour foundation that you
are trying to lay that you are proposing to have himtestify as
to -- provide expert testinony.

MR. FAHL: Yeah. The testinony that he will be
proffering is, first of all, his exam nation which | think you
concede is all right. Wat he saw when he | ooked at the weapon.

The other thing | would have himtestify is about the
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hammer follow condition
MR. HAANSTAD: He hasn't seen that.
MR. FAHL: \Wat?

MR. HAANSTAD: He hasn't seen that.

MR. FAHL: No, he hasn't seen it. In this particular
firearmhe did not see it. | wll develop -- and if you want ne
to -- | nmean, that he is famliar wth hanmmer foll ow

The other thing that | will establish is his --

MR. HAANSTAD: (Interrupting) First of all, |I'mnot
sure if | understand why that's relevant, the hammer foll ow.
mean, there's no indication that that's what was going on with
respect to this particular gun. And there's no indication that
it makes any difference under the statute. |If you pull the
trigger once and it fires nore than one round, no matter what
the cause it's a nmachi ne gun.

MR. FAHL: And that's where | think we have sone
i ssues. The Staples case, footnote one Justice Thonmas said you
have to -- you know, it has to go without stopping -- until then
-- and that was adopted by the 7th Crcuit.

And under that jury instruction, if that one goes
t hr ough, you know, we'll have an issue about the hamrer follow
and what happened with the three rounds and then stoppi ng.

It definitely will go to know edge.

MR. HAANSTAD: | kind of wonder if we should resolve

that before we sort of risk confusing the jury on an issue
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that's not going to be of any significance in the case.

| nmean, |'ve read Staples and I|'mfamliar wth
footnote 1.

THE COURT: Do you have any objection to this w tness
as an expert witness?

MR. HAANSTAD: Yes.

THE COURT: And what is the objection?

MR. HAANSTAD: | don't believe that a foundation has
been laid. | don't think that he's established that he's got
requisite training or experience to qualify himto provide this
ki nd of testinony.

THE COURT: | amgoing to take up this issue outside
t he presence of the jury.

(End of discussion at side bar.)

THE COURT: Menbers of the jury, please return to the
jury roomfor a while.

(Jury out at 4:11 p.m)

THE COURT: Be seated, please.

You may voir dire the witness, M. Haanstad.

MR. HAANSTAD: Thank you, Your Honor.

VO R DI RE EXAM NATI ON
BY MR. HAANSTAD:
Q M. Savage, you have had no trade-schooling or gunsmthing,
right?

A.  Wien you say | have no gunsmthing --
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Q I'msorry, you' ve had no trade school in gunsmthing; is
that right?
A. No, sir, | haven't, that's a mai ntenance course.

Q So you have not had any, right?

A. No, sir.

Q And you've never had any formal training in firearns

classification, right?

A. No, sir. I'mnot in |aw enforcenent.

Q And you have no formal training in federal firearns |aws,

right?

A. No, sir, other --

Q (Interrupting) And you' ve had no specialized training with

respect to AR-15 to NM-16 conversions, right?

A.  Wen you say training that's --

Q (Interrupting) Specialized formal training?

A.  From a school or from another master gunsmth or from

anot her manufacturer? | nean, | need you to -- | have had

training --

Q (Interrupting) What kind of formal training have you had?
THE COURT: One second. Please give hima chance to

answer fully.

Go ahead.
THE WTNESS: |'mkind of confused, he said did | have
any training. | regularly neet with other manufacturers,

sonetines in person, sonetines they cone to ny shop. And we
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di scuss design characteristics. In that sense |'ve been
trained. No, it was not at a school.
BY MR. HAANSTAD:
Q Okay. So the answer would be no formal training, but you've
had these informal gatherings with other manufacturers.
A Yes, sir.
Q And you haven't taken any arnorer's courses put on by gun
manuf acturers, have you?
A. | design guns. | think what you' re akin to saying is
because -- if | can draw an anal ogy here, are you saying if |
were an aut onobil e desi gner because | wasn't a certified
mechanic I'mnot qualified to be an autonobil e designer?
Q No, I'mjust asking the question whether you have ever had
any arnorer's courses that were put on by gun manufacturers.
A.  Their maintenance courses, no.
Q You have not?
A.  No.
Q And you don't have any fornmal experience, do you, in
firearns classifications?
A.  That sounds |ike a federal |aw enforcenent class.
Q So you don't?
A No, sir. But | have designed quite a few firearns and
wor ked extensively with the ATF, and | have had many of ny
firearns classified as |lawful to possess. Since about 2001 it's

been fairly constant comrunication with the ATF.
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Q And | think | heard you say that you' ve designed firearns
with the ATF, right?
A Well, | said | submtted themto the ATF to verify that
they're conpliant with all the |aws, and since they've approved
them if you will, or classified themas |awful to possess.
Q Okay. In your -- | have a copy of your CV, okay? And in
your CV, you claimthat simlar nethods to what you were just
sayi ng that you and your conpany both have, quote, always worked
very closely with BATFE
A.  Yes, sir, we have.
Q But in fact, you have no formal working relationship with
t he agency, right?
A If I want to be a manufacturer | better have a fornal
working relationship wwth the ATF. They're ny regul ati ng agency
and |'"'ma federal licensee. | have to work with them | am
mandated by |law to have a working relationship with the ATF.
Q So when you say you work with them vyou're tal king about
submtting things and asking themto rule on them right?
A.  Yes, and | also had ATF officers conme to ne and ask themto
explain some things and they have cone to ny shop for training
if you wll.
Q Wio would that be?
A.  Agent Bicknees (ph) | believe out of the Atlanta office
showed up. W had about a 45-m nute session of what is and what

isn't afirearmand requires a 4473 for transfer.
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Q I'msorry, Agent Bicknees?
A. | think, Ralph Bicknees | believe was his nane. And | can
tell you the date | renenber the last tine they cane out. It

was Val entine's Day.

Q ay. Anyone el se?

A. I'mtrying to think. | have had occasional calls and asked
to explain things to --

Q (Interrupting) From ATF?

A.  -- local agents. Yes, local agents. 1've got a good
working relationship with the |ocal office.

Q Okay. Anyone in addition to Agent Ral ph Bicknees that's
relied on you for advice?

A. | don't have the name in front of me, but | wanna think
maybe it's Joel Shepard, we've discussed things and he has
call ed and asked questi ons.

Q Okay. Now, you're not suggesting, are you, that ATF has
ever sought you out as a formal advisor or consultant?

A.  \Wat do you nean by fornmal?

Q Well, | get the inpression that maybe sonme ATF agents are
stopping by to talk with you. | don't get the inpression
necessarily that they're sort of working in their official
capacity when they do that.

A. Really? They showed ne their credentials.

Q Okay. They showed you their credentials and then asked you

for advice on firearns?

156




04:17

04:18

04:18

04:18

04:19

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

They' ve asked ne questions about firearns.

Ckay.

> o >

Yes.

Q So you think that you have a closer working relationship

Wi th ATF than ot her people who occasionally seek formal rulings
fromthe agency and things |ike that?

A Yes. | nean --

Q You classify your relationship as different fromthat.

A. Pardon ne?

Q You would classify your relationship with the ATF as
different fromthat sort of ordinary nmanufacturer who m ght
occasionally seek formal rulings fromthe agency?

A. Due to the fact of the volunme of the firearm systens |
designed, yes, it is nore than average. That's why ot her people
in the industry seek nme out to do this.

Q Ckay. Now, you say that in your CV that you have been a
techni cal advisor or expert witness in the follow ng federal
court cases, right? Are you famliar with that part of your CV?
Yes, sir. Yes, sir.

And you list Kwan first of all, right?

Yes, sir.

And did you actually testify in that case?

Yes, | did.

And you list United States vs. d over?

> 0 » O >» O »

Yes, sir.
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Q Didyoutestify in that case?

A.  No, they dism ssed.

Q You list United States vs. Wenn?

A Yes.

Q D dyoutestify in that case?

A. No, they dismssed the firearns charges.

Q So the only tine where you actually were an expert w tness
was Kwan?

A That | was allowed to testify, yes.

Q GCkay. Now, in the CV that you submtted in the Kwan case,
you claimto have been an expert witness in d over and Wenn.
How i s that?

A. | was the expert. They brought nme in to do the test.

Q You were an expert w tness?

A | did not testify. They dism ssed the charges prior to ne
having the ability to testify, when it was found that they
goofed. They neani ng the ATF.

Q Just two things there then. First of all, so when it says
in your CV that you submtted in the Kwan case that you were a
techni cal advisor or expert witness in the follow ng federal
court cases, and you then list U S. vs. Gover and U S. vs.
Wenn, in which of those two cases were you an expert w tness?
A. | was hired as an expert witness in both of those cases.
never had the opportunity to testify, they dism ssed the charges

as soon as they figured out they nade a m st ake.
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Q Ckay. Now, that's correct, in Wenn the firearns rel ated
charges were di sm ssed.
A. That is correct.
Q But before they were dismssed the district judge rul ed that
you could not testify as an expert in that case, right?
A Well, | guess that U S. Attorney kind of pulled the sane
trick you did.
Q Is that right? The judge ruled that you couldn't testify as
an expert in Wenn?
A. Because they allowed ne to sit in the courtroom And that
was part of the dismssal in the agreenent. Wen that happened
it was pretty much a zoo.
Q Well, in that case you had not prepared a witten report
with respect to your exam nation of the firearm right?
A. That's incorrect, | had prepared a witten report. The
attorney didn't turn it into the court.
Q Soit wasn't submtted to the court.
A. That is correct.
Q And that report wasn't submtted to the court and then you
sat through the testinony, and on the basis of those two things
that's why you were not allowed to testify as an expert.
A. |1 don't know. | don't know what the basis was.
Q Okay. So we're clear, in dover and Wenn then you did not
testify as an expert w tness.

A. dover and Wenn they dism ssed the firearns charges. No
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expert testified in Gover and Wenn about the firearns, for the
governnent or for the defense.

Q Okay. So the only case in which you were an actual, in

whi ch you were actually an expert w tness was Kwan.

A.  The only case that | was given the opportunity to testify
was U. S. v. Kwan.

Q Gay. In your CV you claimthat you were featured in two
docunentary filns, one is called BATFE Fails the Test, and the

other is called The Gang, right?

A. That is correct.

Q They're docunentaries?
A Yes, sir.

Q \Who produced then?

Jews for the Preservation of Firearns Oanership, and |
bel i eve Gun Omners of Anerica had to do wth BATFE Fails the
Test as well, if | renmenber correctly. | don't recall --

Q Now, Jews for the Preservation of Firearnms Omership, is

t hat an organi zation, would you say, who has as one of its, the
main planks in its agenda battering ATF?

A | wouldn't call it battling the ATF, | would call it making
sure that the ATF follows the | aw.

Q Ckay. What about The Gang, who produced that?

A.  The Gang was produced by JPFQO

Q Ckay. Now, have you ever seen an advertisenent on the JPFO

website for the novie the, as you call it, a docunentary The
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Gang? There's a pretty prom nent advertisenent that's displayed
there right now for it.

A. Yes, | have seen it.

Q In that advertisenent -- or to the side of that
advertisenent it clains that, and this is a quote fromit: The
BATFE is notorious for its inconpetence, racism routine
perjury, and outright brutality to firearns owners?

A. 1'll have to take your word for it. | don't have it in
front of ne.

Q Wuld it surprise you to know that that's the type of

organi zation that produced this docunentary that you say
featured you?

A. Wuldn't surprise ne at all.

Q Okay. Now, also in your CV you list a nunber of
publications. You call them | think national publications,
right? Yes, national publications, in which products you have
desi gned and manufactured, as well as discoveries of ATF

Fi rearns Technol ogy Branch behavi or, have been published in

t hese publications. That's what you represent here, right?

A Yes.

Q Now, when you say your discoveries of ATF Firearns
Technol ogy Branch behavior, can you give us an exanple of that?
A. Sure. | had a problemwith a classification that didn't
make sense scientifically or mechanically, and upon a conference

call with the ATF managenent | discovered quite by acci dent that
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they don't have witten standardi zed testing procedures. \Which
means if | send in a firearmtoday it nmay be tested in one
manner, but if | send the identical firearmin tonorrow and
anot her gentlenman at FTB tests it, because there's no witten
standardi zed testing procedure it could be tested with two
conpletely different tests with two conpletely different test
results.
Q Okay. Now, in afewdifferent foruns you ve spoken out
agai nst ATF in that way, right? Not just in these publications,
but also in sone of these novies that were put together |ike The
Gang?
A.  When you say spoken out?
Q Well, you' ve been critical of the way that ATF conducts
tests, let's say, for exanple; is that right?
A. |1've been asking the ATF to get a witten standardi zed
testing procedure so as a manufacturer | can follow that
standardi zed testing procedure and will know how ny firearmis
going to be tested and to design it accordingly. So --
Q Now, as a result of your working with ATF, have you cone to
feel that sonehow they're responsible for danmagi ng your
busi ness?
A.  Sonehow when you say, are we talking nmaliciously or --

THE COURT: One second. M. Haanstad, |'m curious
about this question and whether or not it goes to this wtness'

ability to testify as an expert for the defense. It appears to
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go rather far afield.

MR. HAANSTAD: Well, and | apologize if it does, Your
Honor. Al I'mtrying to establish is that rather than cone in
and testify based on his expert -- based on any kind of
expertise that he has, it appears that M. Savage is instead
attenpting to use this case as a platformto advance sone sort
of political agenda.

And where the specific line of questioning was going |
think goes to the bias of this particular wwtness if he's going
to testify about procedures that the ATF conducted in this
particul ar case or ATF procedures nore generally.

Apparently after M. Savage testified in -- or
actually he didn't testify, but whatever his involvenent was in
the United States vs. Wenn case --

THE COURT: | have a transcript fromWenn in front of

MR. HAANSTAD: Ckay.

THE COURT: And it appears that the questions you' ve
asked are simlar to the ones that were asked in Wenn.

MR. HAANSTAD: | wasn't aware of that.

THE COURT: So | go back to ny original request, |
shoul d say concern. You seemto be going far afield.

MR. HAANSTAD: Ckay.

THE COURT: The last series of questions related to

matters other than any opinion that may be offered by M. Savage
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and whether or not M. Savage is conpetent to offer such opinion
or opi ni ons.

MR. HAANSTAD: Ckay.

THE COURT: Confine your exam nation to those
concerns.

MR. HAANSTAD: Yes, Your Honor.
BY MR. HAANSTAD:
Q Now, you also talk about in your CV, again these national
publications, one of themthat you list is TAPCO
A. That's right, they publicize that and send that out to
practically every FFL hol der and anybody el se who wants it.
Their catal ogs are sonewhat collectable, they put them out once
or twice a year.
Q ay. Have you had an article published in that
publ i cation?
A. | had -- the 971 Sport Rifle was on the front cover al ong
inside -- there was a short blurb about nme and that | had
designed it for a local firearnms manufacturer in Georgia.
Q Wiat do you nean by a short blurb?
A Aletter. Just a short letter to everybody on the inside of
the front cover. By Buddy Dani el s.
Q So Buddy Daniels wote a letter that was published in this
magazi ne that nentioned you?
A Yes.

Q Gay. And do you know what the standards or criteria are
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for having sonething published in TAPCO?
A. | have no clue.
Q You don't know if there's a board of experts, for exanple,

that's going to decide what's going to be published?

A | told you |I have no clue.
MR. FAHL: |1'mgoing to object, Your Honor. Again,
this seens to be going to the sane -- if we want to tal k about

THE COURT: (bjection sustained. Ask another
questi on.

MR. HAANSTAD: Well, Your Honor, those are all the
questions | have. They're all in that sane light. That is, the
things that he represents in his CV as sonehow being --

Typically when experts provide a CV they |ist
publications. They're publications that are peer reviewed or
ot herw se sonehow prestigious in the area, or in the field, and
it doesn't appear that these are.

If you don't think that's an appropriate |ine of
questioning | have nothing further.

THE COURT: Does defense have any further questions of
the wtness before the court rules?

MR. FAHL: No, Your Honor.

THE COURT: M. Savage may proceed and testify based
upon his experience in the field. |If there is a specific

gquestion with respect to which the governnent believes the
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witness is not qualified, it will certainly have to voice any
objection that it may have, otherwi se we'll proceed as one
normal Iy woul d on direct and cross-exam nati on.

Bring in the jury.

(Jury in at 4:31 p.m)

CONTI NUED DI RECT EXAM NATI ON
BY MR, FAHL:
Q Now, M. Savage, you testified that you exam ned this gun
t oday?
A Yes, | did.
Q And in what way was the gun exam ned?
A Wll, | wasn't allowed to touch it, but Agent -- or, I'm
sorry, FEO Kingery was able to display it to ne and perform a
function check for ne as | observed.

He al so opened up the weapon so that | could | ook at
its internal conponents, as well as renove the hand guards from
the barrel so that | could | ook for sonme marking and information
that woul d be stanped on the barrel.

Q And with regard to the systens check, what did that revea

to you if anything?

A. That firearmis mal functioning.

Q And how so?

A.  The frame of receiver is not the frame of receiver of a
machi ne gun. Specifically, there's not an axle pin hole for the

auto sear. So it doesn't have a provision for an auto sear.
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So, therefore, the frame or the receiver of that weapon is not

the franme or receiver of a machine gun, and it did not contain

what is called a DIAS in the industry, or a drop-in auto sear

Q So how did your exam nation reveal that it was a

mal functioning -- is it a malfunctioning AR-15?

A Yes, it is.

Q And what is the nmal function?

A.  The mal function specifically is that when placed in the

unmar ked position the disconnector wasn't functioning properly.
The reason it's unmarked is you' re not supposed to put

it there. That particular firearmwhen it was built, according

to ny research, | contacted AQynpic Arns, and they told ne md

*80s. Prior to 1986, nost AR-15s were manufactured with M-16

fire control conponents.

Q And which fire control conponents would be used generally

when manufacturing this type of rifle?

A.  Wen that particular firearmwas manufactured in the serial

nunber range?

Q Yes.

A.  They woul d have used an NM-16 trigger, disconnector, hanmer.

Sonetines a sel ector, sonetines not.

Q And when you did your visual inspection what did that

reveal ?

A. That it was standard for the firearmthat was built in that

era. It also revealed that it had an AR-15 bolt carrier, not an
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V- 16 bolt carrier.

Q And what is the significance of having an AR-15 bolt
carrier?

A, An AR-15 bolt carrier precludes or stops full auto fire.

In an M-16, the auto sear, or the part that hol ds back
the hammer and allows full auto fire, the M-16 bolt carrier is
what contacts the auto sear and allows the hammer to trip in
time when the bolt and bolt carrier are |ocked in battery.

There was no auto sear nor provision for one and it had an AR-15
bolt carrier. |It's designed specifically to prevent full auto
fire.

Q Wiat did you notice when you inspected the barrel of the

rifle?

>

The barrel of the rifle was marked cali ber 5.56.
And how about the side of the rifle, what was that narked?

It's marked .223-5. 56.

O > O

And what does that nean?

That means that that receiver could have been built wth
either a .223 chanber and barrel, or a 5.56 NATO chanber and
barr el

Q And what's the difference?

A A .223 Remington is a varmnt cartridge. |It's designed for
shooting stuff like prairie dogs three or 400 yards out.

You're |l ooking at a target that's about six inches in

dianmeter. A .223 has got what they call a faster lock tine. It
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has to do with the type of prinmer. Burn rate on powders could
be different. Even grain rate on the bullet could be different.
Q In layman's terns, what's the difference between a .223
ammuni tion and a 5.56 anmuni tion?

A .223 Remington ammunition is typically used in bolt action
rifles.

Q And 5.56?

A. 5.56 NATOis a mlitary caliber, it's used in the M-16, it's
used in quite a few ot her weapons.

Q Now, you've reviewed the reports that O ficer Kingery issued
in this case?

A Yes, | did.

Q Wth regard to M. Kingery's Cctober 20th report, he noted a
condition called hamrer follow. Can you explain that for the
jury?

A.  Hammer follow or hamer followthrough or hamrer foll ow down
is where the hammer on the inside of the firearmfollows the
bolt carrier forward as it strips around and puts it into the
chanber .

It's exceedi ngly dangerous because of the pressures
involved wwth this type of ammunition. |f the bolt doesn't I|ock
into the lugs before the hanmer and the firing pin and then runs
into the prinmer and then you have an ignition, if for sone
reason that bolt's not | ocked due to hammer follow, you could

have a catastrophic failure.
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Q Now, can a hammer follow occur in the sem -automatic, the
setting that's marked fire on this rifle, or can it only occur
in the unmarked third setting?

A. Are we talking this specific firearnf

Q Yeah.

A. It only happened when you flipped it to that unnmarked area.
Q Is there areason why it would do that? 1|s there sonething
that's different about that third selector?

A.  Wen you say different, different in an M-16 or different
in an --

Q Inthe AR-15. If you have an N-16 selector switch in the
AR-15, is there sonething that's distinctive about the third
setting that would cause it to occur or not occur in the third
but not the second or vice-versa®?

A. There's a camthat's been ground into the selector shaft.
And what it does, it keeps the disconnector from engaging the
hanmmer .

Q Can hammer follow occur when a properly functioning auto
sear is present?

A No.

Q Wy not?

A. Because that's the purpose of an auto sear is to prevent
hammer follow. It's to nmake sure that the bolt and bolt carrier
are in battery and it is safe to ignite the cartridge.

Q And when you examined this gun it had an AR-15 bolt carrier?
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A Yes.
Q Does the AR-15 bolt carrier have any relationship to hamer
foll ow?
A | wasn't allowed to touch the weapon. An AR-15 bolt carrier
typically has a ranp ground into it to prevent hammer foll ow
frominpacting the firing pin. Later nodels actually | think
put a notch on the hamer, but it's to prevent full auto fire.
Q But fromyour inspection you were not able to tell whether
t hat was present?
A.  The ranp, no.
Q Yeah. And you would have had to have taken the gun apart to
exam ne that.
A. | would have had to have disassenbled the firearm yes.
Q D dyou review Oficer Kingery's Novenber 20th, 2006 report
before testifying here today?
A Yes, | did.
Q In the second test they used a, what they call a -- what
Oficer Kingery called a standard prinered ammunition. And he
called the first test a hard prinmered amunition. Do you know
t he di fference between the two?
A. Yes. Mlitary prinered is typically harder.

An AR-15 is an interesting firearm The firing pin
has no retaining spring on it to prevent the firing pin from
inpacting the priner. It relies solely on the hard priner to

push back the firing pin.
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Q So, but can you explain just briefly what the difference
between a soft prinmered or a standard prinered and a hard
primered ammunition is?
A.  Wen you say standard priner there's --
Q Wll, standard prinmer is what --

THE COURT: One second. You can't testify.

MR. FAHL: |'m sorry.

THE COURT: Ask another question

MR. FAHL: Yes.
BY MR. FAHL:
Q Can you tell ne the difference between a hard prinered
ammuni tion and sonething that is -- has less of a hard priner to
it?
A. Soft prinmered ammunition? Sure. The reason for soft
prinmered ammunition is what they call lock tine. The thinner
primer allows when the hunter pulls the trigger, that the firing
pin goes through it and it bangs into it, ignites the cartridge
alittle quicker than a hard priner.

The reason for that is if sonething is 300 yards out
and if it even sneezes, the tine period between the bull et
| eaving the barrel and reaching its target is shortened.
Q Ckay.
A. O fromwhen you pull the trigger | should say.
Q Wuld agun fire differently in the sem-autonatic position

the fire position, not the third position, the sem -automatic
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position, if it's fired with soft prinmered amunition?
A, Yes. Lock tinme would be increased. And dependi ng on what
brand, nmake and nodel of ammunition -- M. Kingery's report
didn't denote -- he said brand but he didn't say what | ot nunber
or what type.

| f you were to put soft prinered ammunition into an
AR-15 that was well worn, it could ignite just by chanbering it,
just fromwhat they call firing pin bounce.
Q And you noticed that, you said that Oficer Kingery noted
hammer followin the first test. |If you're using soft prinered
ammunition in the sem-automatic firing position, does that
cause an additional problen®
A. Say that one nore tine?
Q If you' re using soft prinmered ammunition does the hamrer --
when you have a hammer follow condition in the gun, a noted
hanmer foll ow mal function, does that have an effect on the soft
prinmered anmunition if you're firing in either the
sem -automatic position or the fully automatic position?
A. In that particular firearml|l would be hesitant because it
could injure you or kill you.
Q In which position?
A. Certainly in that third unmarked position. Because all the
parts aren't there for automatic fire, and hamer follow could
result in what's called an out of battery ignition and it could

be catastrophic. Literally the gun could blow up in your hands.

173




04:43

04:43

04:43

04:44

04:44

o 00~ wWDN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Jury Trial - 1/7/08
Witness: Max Kingery

Q If | told you that a firearmsuch as this one fired three
rounds of ammunition with one pull of the trigger and then

j ammed, woul d that be consistent wth hanmer follow?

A. That would tell ne that that firearmis broken and defective
and | would imrediately cease firing and inspect internal
conponents.

Q And let's assune you determ ned you had a hamer foll ow

situation, what would you do to renedy that situation?

A. | could replace the selector, | could replace the internals,
there's a lot of things. | could just nodify those parts to try
to prevent that from happening. | would repair it, in other

wor ds.

Q In your opinion does the hammer foll ow condition render this
or any particular rifle a machi ne gun?
A.  No.
MR. FAHL: Nothing further at this tine.
THE COURT: Cross?
| still plan to break at 5:00 o'cl ock
CROSS- EXAM NATI ON
BY MR. HAANSTAD:
Q M. Savage, defense counsel asked you sonme questions about
your qualifications. | just wanted to touch on a few of those.
First of all, have you had any formal training at all
in firearns classification?

A. No, sir, |I'mnot | aw enforcenent.
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Q Have you had any trade schooling in gunsmthing?
A. No, not in gunsmthing. In machinery design. A gunis a
machine, it's a sinple nmachine.
Q But you had no trade schooling in gunsmthing, right?
A. No, sir.
Q You' ve had no formal training with respect to federal
firearnms | aws, right?
A. No, sir. But ny livelihood depends that | know that.
Q Ckay. But that was a yes-or-no question, okay?
A, Sorry.
Q Okay. Have you had any specialized training in AR-15 to
V- 16 conversions, formal specialized training?
A. No, sir, | have not gone to school for that.
Q And you don't have any formal training with respect to
firearns classifications, right?
A. Again, I'mnot in |aw enforcenent.
Q So you've not received any training where they teach you how
to go through, examne a firearm and determ ne whether or not it
satisfies the federal statutory definition of a machi ne gun?
A | didn't say that. | have had training. You said any
training, now you re saying formal training. Wichis it?
Q It's formal training.
A. | have not had any formal training. | have not gone to
school for that.

Q GCkay. Now, you testified that you exam ned the A ynpic Arns
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firearm Exhibit 1, right?

Yes, | have.

And have you ever test fired it?
No, | wouldn't want to.

Have you ever seen it test fired?

| saw the video.

o > O > O >

Ckay.
And as a matter of fact, the video shows that the guy who
was shooting it was so afraid to fire it fromthe shoul der he
had to hold it out in front of him So he knew it was
danger ous.
Q Sir, again, it was a yes-or-no question, and if there's nore
that the defense teamthinks that you should add, they'll have
an opportunity to cone up and ask you guess after | do, okay?

So you' ve seen the video test fire; that's the only
time that you' ve seen that gun test fired
A. | saw a portion of it. Was that all of it?
Q You saw a portion of it here in court today you nean
A Yes, | did.
Q GCkay. And as you sit here right now can you testify as to
whet her or not that particular firearmwould fire automatically?
A. Could | testify whether it woul d?
Q Yes
A I'll take the governnent's word that that gun's

mal f uncti oni ng.
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Q Well, | don't think that was the governnent's word.

A. \Well, the governnent said -- the governnment's video shows

t hat gun mal f uncti oni ng.

Q Do you know right nowif you took that gun and were able to
test fireit, and if you pulled the trigger once, would it fire
nore than one round?

A. | wouldn't do that after seeing that video

Q kay, but can you tell the jury whether or not you know if
that firearmwould fire nore than one round with one pull of the
trigger right now?

A. I'mtelling you specifically that gun is mal functioni ng and
i s broken.

Q Do you know how many rounds it would fire if you pulled the

trigger?
A. It wouldn't matter, it would still be broken whether it shot
one or 50 or 100, it's still a defective firearm

Q And if you pull the trigger once and it shot 50 or 100,
woul d that change your opinion as to whether or not this is a
machi ne gun?

A No, it wouldn't because a malfunctioning firearmis not a
machi ne gun. |f you had a doubl e-barreled rifle and you pul | ed
one trigger and both went off accidentally, is the

doubl e-barrelled rifle according to your definition a machine
gun because it fired nore than one --

Q (Interrupting) GCkay, sir --
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A.  -- function of the trigger?

Q Again, |I'masking questions, okay?

A. Forgive ne.

Q You say that if you were to take that firearm pull the
trigger once, and nore than one round fired, if you determ ned
that in your head it was because it was mal functioning you woul d
not classify that as a machi ne gun, right?

A.  No, because it's a defective firearm

Q And according to what standard would you disqualify that as
a machine gun? Were is the authority for that?

A. The ATF. In 1986 they actually issued a safety warning to
everybody in the industry and asked that everybody stop using
IV-16 parts in AR-15 rifles.

Q But you're famliar wth the statutory definition of a
machi ne gun, right?

A Yes, | am And it doesn't say by malfunction, it says by
design. That gun is not designed to fire full auto.

Q Doesn't it say any firearmthat fires automatically nore
than one round, single function of a trigger wthout manual

rel oad?

A.  Shoots or is designed to shoot. That is not designed to
shoot nore than one round per function of the trigger.

Q It says "or," right? Shoots or is designed to shoot.

A. | don't have -- there's actually six separate definitions,

but the bottomline is that is not the frane or receiver of a
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machi ne gun, that is not a machine gun, that is a malfunctioning
def ective weapon.
Q And you're confident making that determ nation w thout ever
having test fired it yourself.
A, After viewing the video and viewi ng Agent Kingery's first
report and his second report -- and since they contradict each
other he's got a 50 percent error rate going -- | would not fire
that firearmuntil | took it apart and repaired it.

MR. HAANSTAD: | have nothing further at this tine,
Your Honor.

MR. FAHL: Nothing further.

THE COURT: Redirect? You may step down.

(Wtness excused at 4:50 p.m)

THE COURT: Does the defense have anot her w tness?

MR. FAHL: No, Your Honor.

THE COURT: Very well. Menbers of the jury, | wll
see you here tonorrow at 9:00 o' cl ock

Pl ease do not discuss this case anong yoursel ves or
al l ow anyone to discuss this matter with you. Please keep an
open mnd. Please |eave your notebooks with the bailiff. And
have a good eveni ng.

(Jury out at 4:50 p.m)

THE COURT: Please be seated. |Is the defense prepared
to rest?

MR. FAHL: Yes, Your Honor.
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THE COURT: 1'd like to inquire of the defense
regarding the defendant's right to testify. Has there been
di scussi on between the defendant and his counsel concerning the
defendant's right to testify?

MR. FAHL: Yes, Your Honor.

THE COURT: Would you like to voir dire your client
with respect to that right?

MR. FAHL: No, Your Honor. | nean, we've conferred
previously.

THE COURT: M. dofson, do you understand that as a
defendant in this case you have a right to testify?

THE DEFENDANT: Yes, | do.

THE COURT: And do you understand the decision whet her
or not to testify is yours and yours al one?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you wish to avail yourself of the
opportunity to testify in this case?

THE DEFENDANT: Yes, | do.

THE COURT: So you do want to testify.

THE DEFENDANT: No, Your Honor. | want to -- |
bel i eve you said avail? As far as ny understanding the word is
excuse nyself fromit?

THE COURT: You want to avail yourself of the right
not the testify then.

THE DEFENDANT: Yes, sir, | do not want to testify.
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THE COURT: And it is your desire that your case be
closed at this tine wthout offering additional testinony; is
that correct?

THE DEFENDANT: | would actually like to confer with
my counsel on that natter for a nonent.

THE COURT: Al right, surely.

(Def endant and defense counsel confer.)

MR. FAHL: No additional w tnesses, Your Honor

THE COURT: M. dofson, do you agree with that?

THE DEFENDANT: After conferring with counsel | do
agree with that, Your Honor.

THE COURT: Very well. 1'd like to ask the parties to
take a couple of nonents and review the proposed instructions
and to see whether or not there is any instruction that needs to
be recrafted or any additional instructions that need to be
gi ven.

MR. HAANSTAD: Your Honor, would it be possible for
the governnment to -- | don't think it's likely, but just to hold
over the possibility of a short rebuttal w tness tonorrow?

THE COURT: Yes.

MR. HAANSTAD: Ckay.

THE COURT: |Is there anything el se?

MR. HAANSTAD: No, Your Honor.

THE COURT: Al right, we'll go off the record. The

reporter i s excused.
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(Di scussion off the record.)

(Proceedi ngs concluded for the day at 4:55 p.m)

* * *

UNI TED STATES DI STRI CT COURT

EASTERN DI STRI CT OF W SCONSI N

I, JOHN T. SCH NDHELM RVR, CRR, O ficial Court
Reporter for the United States District Court, Eastern District
of Wsconsin, do hereby certify that | reported the foregoing
proceedi ngs, and that the sane is true and correct in accordance
with nmy original machi ne shorthand notes taken at said tinme and

pl ace.

Oficial Court Reporter

United States District Court

Dat ed January 31, 2008, at M| waukee, W sconsin.
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